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CHAPTER THREE: FAMILY LAW
l. GOVERNING LEGISLATION AND RESOURCES

A. Resources In Print

1. Canadian Bar Assoais, Family Law Sourcebook for British Colun@encouver: Continuing
Legal Education Society of British Columbia, 2006).

e This loosdeaf sourcebook contains a thorough overview of all aspects of family law, with
cites to the relevant authorities fahestatement of law.

2. Continuing Legal Education Society of British Colurbiatated Family Practice 2007
[regular updates]. (Vancouver: Continuing Legal Education Society of British Columbia, 2006).

e The family | a\ngluesingortaht segtmnis frdmi tiEdmidy . Relations Act
Updated every year.

3. Continuing Legal Education Society of British ColurBloiash Columbia Family Practice
Manual 4th ed. [regular updates] (Vancouver: Continuing Legal Education Society of British
Cdumbia, 2007).

e This loose leaf provides a solid Howapproach to common family law problems and
processes.

4. Continuing Legal Education Society of British Colui@bisk Order Divordé An Annotated
Guide(Vancouver: Continuing Legal Education Sodi@jtish Columbia, 2006).

e Annotated guide to divorce, with regular updates.

5. John D. Gardner and A.K. Kord®8ritish Columbia Family Law: Annotated Legislation
(Markham: Lexis Nexis Butterworths, 128d7).

e This loose leaf contains annotated &igisland judicial consideration ofiséest pertaining to
family lawRemember, it will only contain amendmemt® the date of publication.

Library References:

1. Mary Jane Mossmdramilies and the Law in Canada: Cases and Comr(iBotamnio: Emond
Montgomery Publications, 2004).

e A good casebook, which provides an overview of new family law issues in Canada.
2. Julien D. Paynayne on Divorc€Scarborough: Carswell, 1996).

e Avery good Canadian text on family law.

B. Resources on the Internet

1. B.C. Supreme Court Services
Web site: www.supremecourtselfhelp.bc.ca

e This service, available only in Vancouver, provides information to help users prepare a family
or civil caseThere is an office at 28800 Hornby Street in Vancouver, but the offaes
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not handle telephonep®il, or written inquiries.

2 J.P. Boydds B.C. Family Law Web Resource
Web site: www.bcfamilylawresource.com

e An excellent website for those unfamiliar withiyfdaw rights and procedur®éitten in
plain English and a gbplace to begin understanding family law for those who have not had
the benefit of a family law course.

3. BC Family Maintenance Enforcement Program (FMEP)
Web site: http://www.fmep.gov.bc.ca/

e Administered by the Ministry of Human Resources, thismrbghas lowincome families to
obtain child support and spousal maintenance orders fmartrets, and to enforce them.
The program is administered through select B.C. Employment and Assistance centres.

4. Legal Services Society Family Law in British Columbia
Web site: www.familylaw.Iss.bc.ca

e This site includes general information on family law, includinglseifaterials like the forms
a client needs to file for an uncontested divorce (in PDF format), angstégpinstruatins
for filling out tke formsThe site also houses web versions of Legal Services Society family law
publicationsliving Together, Living Apart: ComrAoaw Relationships, Marriage, Separation
and Divorcas particularly useful:
www.familylaw.Iss.bc.ca/resources/publicatiars/living TogetherLivingApart.asp

5. West Coast Leaf Family Law Legal Aid Campaign
Web sitewww.westcoastleaf.org

e West Coast LEAF works to make Canada an equal place for all women by challenging laws
andprati ces that reinforce and shape womends
t hat pr omot e Twhoenye nrdesc cerqdu awameyn s st ori es ab
affected them and record the stories as sworn testinmothe form of affidagitThey can
also be reached by telephone at (6043 8B4 and by-mail at info@westcoastleaf.org.

6. British Columbia Vital Statistics Agency
Web site: www.vs.gov.bc.ca

e The Vital Statistics Agency is a service provided by the praviimistry of Helh
ServicesThe web site includes information on birth and degthtration and ceritificates.
It also includes wills notice registration and searches, information on how to change your
name, and iofmation on marriage licenc€antact numbers are agtable for various
services including adoption records information.

7. Ministry of Attorney General, Family Justice
Web site: www.ag.gov.bc.ca/fafuiltice/

e This web site provides general information about a number of issues of interest to BC
couplesvho have separated or who are about to separate. It may also be useful for guardians
and other family members, such as grandparents, who may be involved in making important
decisions about the family and its future.

8. Department of Justice Canada
SpouskSupport Advisory Guidelines, Draft Proposal, 3a2085:
www.justice.gc.ca/eng/depiin/pub/ss-pae/proj/toc-tdm.html
Federal Child Support Guidelines, P.C.-1897
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9. British Columbia Supreme Court
Web site: www.courts.gov.bc.ca/sc/

10. Divorce Registry of Canada
Web site: www.justice.gc.cal/eng/piftesdf/crdp-bead.html
Telephone(613) 9574519

11. MOSAIC

Web site: www.mosaicbc.com
Telephone(604) 2540244

e Deals with issues that affect inmaaigs and refugees while settling into Canadian society.
12. 1SO Act
Interjurisdictional Support Orders (When one person lives outside BC)

Web site: www.isoforms.bc.ca/

13. Children and Travel
Web site: www.voyage.gc.ca/main/before/fag/children_tesesp

14. Family Mediation Practicum Project
Web site: www.ag.gov.bc.ca/dro/familgdiation/index.htm
Telephone(604)5160788
e Provides free mediation services for various family disputes.

Resources by Telephone

1. Family Justice Centres

Family Juste Centres assist families going through a separation with issues of child custody and
access, and spousal maintenance. Family justice counsellors provide dispute resolution services,
and make referrals to legal aid, other legal services, and commurigsrisdamilies facing

separation.
Vancouver Metro/ Telephone(250) 35@811
Vancouver Island Fax:(250) 35€809
Abbotsford Telephone(604) 85147055
Fax:(604) 8547056
Chilliwack Telephonel-8882888249
Fax:(604) 798258
Langley Telephone(604) 5043100
Fax:(604) 538626
Surrey Telephone(604) 5083100; (604) 568282
Fax:(604) 5083112
Maple Ridge Telephone(604) 922217

Fax:(604) 466343
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Port Coquitlam

New Weshinster

North Vancouver

Richmond
Vancouver City Centre
Vancouver Family

Justice Centre

2. Provincial Court Vancouver Registry
Family Court Registr{604) 6668989

3. Provincial Court Family Duty Counsel Service
Telephone(604) 6658

e Provides a list of Duty Counsel in British Columbia.

4. Supreme Court Vancouver Registry
Main switch board604) 662847
Family Law Registr§804) 662844
Vancouver Family Inquir§804) 662486
Courthouse Library604) 662841

5. Supreme Court New Westminster Registry
Registry(604) 668522
Divorce:(604) 779672
Courthouse Library604) 668577
Family Law Counte{604) 66507

Relevant Legislation

1. Divorce Act, R.S.C. 1985, c. 3

This is the federal legislation that provides for bothicdidaw and the determination of

Telephone(604) 922217
Fax:(604) 922220

Telephone(604) 668636
Fax:(604) 66414

Telephone: (604) 98084
Toll-free:1-88883%#1116
Fax:(604) 980035

Telephone(604) 668511
Fax:(604) 668640

Telephone(604) 662081
Fax:(604) 66@1177

Telephone(604) 66@828
Fax:(604) 779679

corollary relief (maenance, custody, and accéda)ntenance orders under the Aave

effect throughout Canadall actions under thBivorce Actare heard in Supreme Court

except those applications pursuant to R @& theRules of Courtwhich allows such

actions to be hedin certain Provincial Courts.

NOTE: TheDivorce Actdoes not provide foriwdsion of matrimonial asseAsperson has to
seek division of matrimonial assets undéiahgly Relations Act

2. Child, Family and Community Service Act, R.S.B.C. 1996, c. 46

This Act provides for official apprehension of children (under 19 in B.C.) who are believed to
bein need of protection or caw.hearing must be held before a judge within seven days,
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which mg result in the temporary or permanent custody of the child being given to the
Superintendent or some other agency.

Family Maintenance Enforcement Act, R.S.B.C. 1996, c. 127

Deals with the enforcement of maintenance orders.

Family Relations Act, R.S.B.C. 1996, c. 128

This provincial legislation dictates corollary relief (maintenance, custody, access, guardianship,
and the division of assets) and sets out the requirementslitbimeawége contract (s. 61).

Actions under thEamily Relations Adealingvith matrimonial property and its use are heard
exdusively in the Supreme Co@tders for maintenance, custody, access, and guardianship
under thé=amily Relations Aatay be dealt with in either Strpe Court or Provincial Court.
Common law relationigis are only dealt with under Eaemily Relations A@oth theFamily

Relations Actind theDivorce Actgovern marriage relationships.

British Columbia, Rules of Court, r. 51 and 60

These are the procedurdes that govern family laihe relevant rak are: Rule 60 (Divorce
and Family Law), and Rule 51, which replagled6B .Refer to these rules for the specific
procedural requirements when making family law applications.

British Columbia, Provincial Court Family Rules
Web site: www.qp.gov.bc.cafite/famrules.htm

The purpose of these rules is to allow people to obtain just, speedy, inexpensive and simple
resolution of matters arising under Hagnily Relations Aetnd certain matters under the
Family Maintenance Enforcement. Act

E. Referrals

1.

The Non-Legal Problem

Many clients will have problems that atestnictly legalf the client has a personal problem,

refer the client to an appropriate social service agency in the lower mainland. The Red Book
(www2.vpl.vancouver.bc.ca/DBs/RedBook/htmlIPgsfte.html) is a very tiskeresource for

this purposeOften, even when a client does have a legal problem, the legal remedy will not
resobe all issues for that persBa.aware of this and try to get clients the help they need.

The Legal Problem

Care shold be taken in making referr&@ameone, after all, has referred this person to you
and the client does not want tosheved further down the liri@o not refer unless you are
sure that the agency camd will, handle the probletdse the telephone toonfirm
information and to arrange an appointment where possiblmt(edeaction & Student
Guidelines for a discussion of referrals).

Always have the Supervising Lawyer check all letters and any other documents you
may write for your client.

35



1. LSLAP AND FAMILY LAW
A. What LSLAP Can Do

a) Uncontested divorces where there are no corollary relief issues to be decided. That is, custody,
access and support have all been dexriddbere is a written agreement or order already in place.

b) Provincial Court Family Mets:

e |nitial Applications for custody, access, child support, spousal support, restraining orders (on a
case by case basis)

e Responding to initial application;
e Applications to vary a provincial court order and responding to the same
e Responding to FME&pplications to enforce maintenance

e Responding to applications made pursuant tatémgurisdictioneBupportOrdersAct;

e Applications for consent orders, paternity tests, or other interim applications
e Preparation of all court forms, includingrioi@ forms and providing summary aclvice
e |Interjurisdictional support ordeesd

e Indigency applications (for clients who cannot afford filing fees)

LSLAP can refer clients to otheaurces of family law advittecan also refer clients to family law
resources, suelsthose listed dhe beginning of this chapter.

B. What LSLAP Cannot Do

e Any matters that fall in Supreme Court (other than uncontested divorces)
e Propernty divisign

¢ Maintenance matters where support rights have been assigned to theMingioyment and
Income Assistance

e Applications to enforce maintenance (refer to FMEP)
e Adoptions

e  Child Family and Community Service(&&CSA) matters

e Any matter where a lawyer is available to the client (if Legal Services Society wilbprysyile

e Drafting marriage agreements, separation agreements, cohabitation agreements, or post nuptial
agreements

e Cannot help clients who do;ambt meet LSLAPOs i1
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e Overly complex matters, trials over two days, or on a case bgstmagas determined by the
supervising lawyers)

I1l. MARRIAGE
A. Marriage

Marriage creates a legal relationship between two people, giving edebateaitdits and obligations.
A marriage must complytivcertain legal requiremeiiiserefore, not all méages are valid

1. Legal Requirements

To be valid, a marriage must meet several EgatementsFailure to meet these
requirements may render the marriage aithitioln other circumstances, such as sham
marriages or marriage in which one parthaticconsent or did so under duress, may be
voidable, meaning the marriage is valid until an application is made to a court to annul the
marriage.

a) Sex
In the past, spousémd to be of opposite gendefbis has been found to be
unconstitutional, and sais&x couples can now marry in every province and territory

with the passing of Bill-&88 in the House of Commons, and subsequent passing in
the Senate. Bill-88 received Royal Assent on July 20, 2005.

b) Relatedness

The federaMarriage (Prohibited Degre@s}, (1990, c. 46) bars marriage between
lineal relatives, including kelilingsand adopted siblings.

c) Marital Status
Both spouses must be unnetrat the time of the marriage.
d) Age

Both spouses miuise over the age of majoridowever, if both pads are over 16,

the marriage may be valid as long as it is found that it was necessatyeand in
interest of both partieShere are common law exceptions to the general rule for
people under the age of 16.

e) Mental Capacity

At the time of the ceremony,tbgparties must be capable of understanding the
nature of the ceremony and the rights and rebjtitas involved in marriage.

2. Foreign Marriages

The common law rule is that the formalities of maréidage who can marry, who can
perform weddingd arethose of the law where the marriage took place, while the legal capacity
of each party is governed by the law of the place where they live.
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NOTE:

Sham Marriages

When parties marry solely for some purpose such as tax benefits or immigration status, the
marriagenay le voidable for lack of intelitowever, courts may sometimes find the marriage
binding on the parties nonetheless

The law recognizes traditional customary marriages of Aboriginal people in some
circumstances where the marriage meets thdacof English common law
marriages.

B. Common Law Relationships

L.

General

There is much confusion surrounding the ter
relationshipd both of which ar lkatewstalsiley used
of mariage What these terms describe is the legal status and rights conferred on the parties by
variots statutes and the common [Bach statute may give a slightly differemitiefi of a

common law spous.general rule is that for most federal legislatakes one year of living

together to qualify as common law and for most provincial legisl&dkes two years to
qualify.SeeSection X1V: Glossary at the end of this chapter @ brief list of definitions.or

more extensive definitions, cdhthe current legislation.

Remember that a common law relationshiptia legal marriagsevertheless, where legal
rights are conferred on common law spouses, the relationship is still valid even if one or both
of the parties is currently marriedameone else.

Estate Considerations

a) Estate Administration Act, R.S.B.C. 1996, c. 122

Where a person dies intestate (without a will) and leaves a common law spouse
and/or child, the court may order that the estate be applied to the benefit of suc
spouse rad/or child (s. 86)However, if the intestate also leaves a legal widow or

wi dower and/ or children, notice must be
administrator before comma family can benefit (s. 8B)e Act, however, no

longer distingshes between legitimate #laditimate children (s. 81).

b) Wills Variation Act, R.S.B.C. 1996, c. 490

Common law partners who have cohabited with the testator for more than two years
can challenge a will that does not make adequate provision for theymome

and maintenance of the surviving spouse and/or children. The application must be
made within six months of the granting of probate for the will.

c) Canada Pension Plan Act, R.S.C. 1985, ¢. C-8

Common law spouses who have cohabited with a comtfdyutae year before the
contributor &6s dededthhbensfigBprmdbcan ba dbtairedtrom c | ai n
a CPP office.
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d)

Wor ker s6 CompRSMB.EAW6 codl? Ac t

A common law relationship is recognized edteabitation for three yedfghere is
a child, one year is sufficient.

Employment and Assistance Act, S.B.C. 2002, c¢. 40

A common law relationship is now dealt with as a marriage, and adandingle
unit where there are children.

C. Marriage/Pre-Nuptial Contracts

L.

General

LSLAP students should never draw up marriage/cohabitation/pre-nuptial contracts.
Those interested in drawing up such a contract on their own can be directed-tehéiself
The Living Together Contrgptiblished in 1993 by the International Selh&duPress of

North Vancouverdowever, contracts drawn up usinglsalp kits arsometimes overturned
in court.Clients should seek the advice of a lawyer.

Legislation:

a)

Family Relations Act

The formal requirements for a valid marriage contract are given intlse Barofly

Relations ActAgreements between unmarried couples atemitbain s. 120.1 of

the Act.For a marriage contract, the agreement and any subsequent amendments
must be in writing, signdy both parties and witnessétle agreement can take

effect on the date of the marriage or the date of the agreémd s e xecut i on.

Whil e such an agreement may be binding b
has been considerationé, courts have con
validity of maiage contracts (séeld v. GgI[1993] B.C.J. No. 1799 (B.C.C.A.), and

Stark vStark(1990)26 R.F.L. (3d) 425 (B.C.C.A))).

In Hartshorne v. Hartsh{#fie4]S.C.JNo. 20 it was held that to be enforceable, a
marriage antract must operate faidy the time of distribution. To determine

whether the contract is substantively fair, the court has to consider whether the
circumstances of the parties at the time of separation were within the reasonable
contemplation of thegpties at the time the contract was formed and whether they
made adequate arrangements to address #mticipated circumstandgeurts

should respect private arrangements made between the spouses regarding the division
of property, especially when tlatips obtained independent legal advice.

Section 65 of thd=amily Relations Adtlso allows the court to evaluate an
agreement s fairness by taking into acco

e the duration of the marriage;
e the duration of the partiesd separatio

e the extent to which assets were acquired by one of the parties through
inheritance or gift; and
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e the presertconomic needs of both parties.
3. Substance of Contract
a) Assets

The main part of the agreement usually deals with the division of assets in the event
of a breakdown of the relationshifhe agreement may provide for management
and/or ownership of faily assets during a marridgeay also set out ownership

and/or division of asgewhen the relationship en@ibe parties may also specify

that neither arty is responsible for debts of the other incurred eithene bhaf

during the relationship.

While it was once against public policy to contract in anticipation of future
separation, today s. 61 of thamily Relations Aatxplicitly anticipates such
corsiderations in a marriage contract.

b) Custody

A written agreement between spouses, married or unmarried, can specify custody and
acess terms between the parti#bh.i | e such an agreement ca
inherent jurisdiction over custody matteisrecognized as a legal seaf custody

rights unless conflicting claims arise and the matter comes before Racilyrt (

Relations Actss. 34(1)(d) and (2)(IQustody and access issues can still be heard in

both theSupreme Court and Family Court.

The written agreement may be given the force of a court order under s. 121(2) and s.
122 of thekamily Relations Adtit is filed in a Supreme Court or Provincial Court
registry with duly sworn consent affidavits from any person against priooisio

is to be enforcedThese sections also apply to child maintenance and spousal
maintenance, below.)

c) Child Maintenance

Child maintenance is not usually dedlt in a marriage agreemémthile an
agreement can set out child maintenance provisionspithm& Court can override

or vary any s termsln particular, any term purporting to exclude maintenance
obligations is likely to be found afigt on public policy groundBhe court will

seldom uphold an amount lower than the guidelines, even itid®egumee on that
amount, unless there is an appropriate reason to approve it, such as some other
arrangement thdirectly benefits the child.

d) Spousal Maintenance

The law relating to contracting for or outpiusal maintenance is complaients

shauld seek legal advice before entering into aanagrefor spousal maintenance.

An agreement concerning spousal mai nt ena
order maintenance and such an agreement will be only one factor considered in
determinig afair level of maintenance.

e) Vord Conditions
Marriage contracts sometimes incorporate teanarthnot enforceable at |&or

exampl e, a clause stating, 0the husband
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V.

personal services aisdtherefore not enfoeableA breach of such an agreement
cannot be grounds for divorce.

NOTE: You may wish to consider whether a marriage agreement should contain a
cl ause stating: OAnything held to
the agreement leavirig trest of th agreement intacThis prevents the
whole of a marriage agreement being voided by the indfisioiu
conditions or clauseSee the annotation @larke v. Clark#991), 31
R.F.L. (3d) 383 (B.C.C.A)).

DIVORCE

LSLAP will assist clients who are seehh uncontested divorce based on a onegaatioand only in
cases where all corollary relief has been dealt with (including property division, child support and spousal
support).

A.

Legislation

The federal legislation relating to divorce in CamataDivorce Act The Divorce Actapples to
legally married coupldsdoes not apply to common law ceaspbr other unmarried coupl&be
provincial family law legislation in British Columbia Baimly Relations Aavhich applie®tpeople
in allrelationshipsThe reason there are two statutes governing this area is the division of powers under

b e

ss. 91 and 92 @fonstitution At 1867, which gives the federal go

and Divorced (s. 91)r,nnmemitlse jouirviisndg cpii @wni nocviearl
Marriage in therPyoaehdc€dbvahdRdoBhopd (s. 92).

Jurisdiction
1. Supreme Court

The Supreme Court of British Columbia has jurisdiction over bdilivthiee Actand the

Family Relations AdBecause all divorce claims must be heard undBivtiiee Act the

Supreme Court has exclusivasgliction over divorce claim§he Supreme Court has
concurrent jurisdiction with Provincial Court over custody, access, guardianship and support
for children(including common law couples) and division of proprcsptedfor common law
couples).

If a Supreme Court order for custody, access, or support is made ubDderdbeAct that
order supersedes any exidtaigily Relations Aotder.

An uncontest divorce no longer requires a pelsappearance in Supreme Cdiiidence
can be submitted by affidavit with the iaptibn for the Divorce Order.

2. Provincial Court

The Provincial Court only has jurisdiction undefFineily Relations Aehd cannotédar any
claim under thBivorce Act including divorce applications.

The Provincial Court can make orders or vary original Provincial Court orders relating to
custody, access, guardianship, childenance and spousal suppidne court doesot have
jurisdiction to deal with claims for the division of property undeathidy Relations Act

311



C.

Requirements for a Divorce

L.

Jurisdiction

To obtain a divorce in a particular province, one of the parties to the claim must have been
oordinarily prowisce tbe at tledst dnen year hmenediately preceding the
presentation of the Writ of Summons and Statement of Claim: Family Law Proceeding
(Divorce Acts. 3(1))A person can be oOoordinarily reside
have casual or tempoy reglence outside the province.

There must not be another divorce proceeding involving the sHi@e ipaanother
jurisdictionIf two actions are pending and the proceeding filed first is not discontinued within
30 days after it is presented, trgt éourt will have exclusive jurisdiction (s. 3(2)) to hear and
determine the divorce proceeding.

A Valid Marriage: Proof of Marriage

Section 52(1) of thevidence AGtR.S.B.C. 1996, 124 states thét it is alleged in a civil
proceeding that a cereny of marriage took place in British Columbia or another
jurisdiction, either of the following is evidence that the ceremony took place:

a) the evidence of a person present at the ceremony (less common); or

b) a document purporting to be the original orfattopy of the certificate of marriage
(the church certificate is not acceptable).

The simplest way is to use a certificate of mawragegistration of marriagenly if the
certificate or registration of marriage is not available should the efidgneeson present
at the ceremony be used.

An of ficial translation of the marriage cer
if the marriage certificate is iry danguage other than Englislench language marriage
certificates mustsm be translated.

The court may require further proof that the marriage is valid if the documents evidencing the
marriage appear questionalpienigration and landing documents can be used as additional
proof o marriage in these situations.

If a marrage certificate absolutely cannot be provided (i.e. the records cannot be obtained from
the partiesd country of origin or were dest
available, a party to the divorce proceeding can attempt to provehizemarriage by
attesting td oOephtait atlfbecdun wilbhear eviflehde dfdhe i t .
coupl eds 0cohab irdamahe padies aral withesseg put ati ond f

Where there are witnesses to the marriage available, a withnesgwittteo sign and swear

an affidavit stating that: he or she was at the ceremony, it was conducted in accordance with
the partiesd | aws and religion, and to the
fact married according to their lawd &aditions.

Grounds for Divorce

In accordance with s. 8(1) of igorce Act either or both spouses may apply for a divorce

on the ground that there has been a breakdown of their marriage as evidenced by separation
for a year, adultery, or physsioamental crueltyl-or the divorce action to succeed, the
plaintiff must have valid grounds under s. 8(2)(a) or 8(2)(b), and the defendant must be unable
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to raise a valid defence.

Most divorces are based on separation rather than adultery or cruetthecapse the
accusing party must prove adultery and/or crueltheobalance of probabilitié¥here a

claim for divorce based on adultery or cruelty has been filed for more than one year before the
application for divorce is heard, the court will lysgednt the divorce on the ground of
separatiorl.SLAP will only assist in divorces based on separation for one year.

D. Divorces Based on Separation: s. 8(2)(a)
1. Separation - One Year

Under theDivorce Act nei t her par t ytogeeaedree.Mbsbdivprgemove oOf a
will proceed under s. 8(2)(a), separation for a periodeafsatone yeaAlthough the

pleadings starting the action can be filed immediately upon separation, the Divorce

Order cannot be sought until one day after the parties have been separated for one

year.

The ground of separation requires physical separation coupled with recognitiaf the
partiestat the marriage is at an éhid. not necessary that trertes form a joint intention.

2. 90-Day Reconciliation Period

Any number of reconciliation attempts may be made during the separation year without
affectirg the application for divorce. However, if:

e the length of any reconcilimt attempt exceeds 90 days; or

e the aggregate total length of reiiations exceeds 90 gay

the time for calculating the one year period of separation must start over again with the first
day of calculation being the first day of separation after the 90+ day reconciliation ended (s.

8(3)(b)(ii)).
3. Living Under the Same Roof

Some couples malgaose to continue to live under the same roof after they have decided to
separate for financial reasondaorthe sake of the childreti.they have separate bank
accounts, separate bedrooms, cook their own meals, do their own laundry, etc. (inspther word
if there is an obvious severance of the conjugal relationship), they can still be considered
separated.

E. Divorces Based on Cruelty or Adultery: Divorce Act, s. 82)(b)

Divorces based on separation require a minimum of one year to have passeddietoce teler
can be grante@ivorce claims based on the ground of cruelty or adultery can result in an immediate
divorce LSLAP will not seek a divorce order based on cruelty or adultery.

1. Adultery: s. 8(2)(b)(i)

Adultery is voluntary sexual intercobitaveen a married person and a pestbat than his

or her spousef he meaning of oOadulteryd includes se
person of the same s&E.P. v. D.D.P[20®] B.C.J. No. 1971 (B.C.S.The standard of

proof for adulterys the same as the civil standard, i.e. the court must be satisfied on a balance

313



of probabilities that adultery was commifieldiph v. Adol{#964), 51 W.W.R. 42 (B.C.C.A).
Proof can come in the form of an affidavit from the adulterous spouse olténeradu

The court will require proof that the adulterous conduct was not forgiven by the innocent
spouse (condonation) and that the conduct was not conspired towards for the purposes of
obtaining the divorce (collusion and connivance).

2. Physical Or Mental Cruelty: s. 8(2)(b)(ii)

The est for cruelty is subjectivighe question to be asked in a cruelty case is whether the
conduct is of such a kind as to render intolerable the cdntwheitation of the spouses.

There is no objectivedandardn the sersthat certain conduct will constitute cruelty in every

casevhile other conductwillndgihe def endant s conduchere may col
is no intent to be crud&Vhat has to be determined is the effect of the conduct on a particular
personrather than the nature of the acts commited:v. Burf1983] B.C.J. No. 743.

If the spouses are still cohabiting, the court will infer that the conduct was not intolerable
unless the plaintiff hatb means or opportunity for leavi@yidge Cridgg1974), 12 R.F.L.

57, (B.C.S.Clack of income, children at home, and a difficulty with the English language
may qualify as reasons for continuing cohabitation.

Again, to make a case based on cruelty, there must be pheobalance of probabéii.
Things that could be entered as evidence in this area include medical evidence such as charts
and doctors' statements.

F. Separation Agreements
L. General

A separation agreement is a legal contract that sets out the rights and responsibilities of
common lavor married spousdsgenerally provides for a division of assets, the maintenance

of a dependent spouse, and for the maintenance, custodyaandssrto a child by a parent.

A separation agreement can dehl suitne or all of these issuesan elinmate much of the
emotional disturbance involved in courtroom proceedings, and provide the parties with an
arrangement to which they have both agreed, as opposed to a court order, with which neither
party may bbappy.

A separation agreement betweenimard s pouses wi l | crystallize
interest in all family property and assets of the marriage, and therefore can affect future
apportionment of assets above and beyond those considered in the agreement.

It is essential that eactogge be aware of the potential influence of that agreement on future
expectations, and the legal implications of that agreement on questions dp @andetita

in family assetEach spouse should have independent legal advice, even in cases where the
parties seem to be in accord on thegeof a separation agreemiérat.separation agreement

has been signed and one party did not have independent legal advice this may go towards
evidence of unfair contracting and it may be possible to overturrirtéet.con

It is possible that a separation agreement containing provisions for maintenance may be
regarded by the court as evidence of liability grathef the supporting spoudkhile the
agreement does not wusur p Oricistody matters thescouit ur i s di
will consider the terms of the agreement when making the order.

In addition to property settlements, custody and visiting arrangements, and maintenance, the

separation agreement may embrace any other matters the partiegseliste in it, and
often includes estate provisions, releases, penalties for breach of the contract, etc. A separation
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agreement can be radtexible than a court ordEnr example, a court order cannot contain
contingent terms, but a separationesgeat can.

NOTE: Because of the complicated nature of separation agreements, LSLAP does not assist
clients in drawing up such agreements, nor do weragaiying these agreements.
Clients who wish to make a separation agreement should be refaerddteyér
Referral Service, Family Court counsellors, or mediators.

2. Legislation - Family Relations Act

There is no definition of a Oseparation agr
written agreement for maintenance and/or custody and #uakess filed in court is
enforceable asiifwere an order under the Act.

0OSpousebod, as defined wunder s . 121, i nclude
agreement that he or she is, or was, a spouse of the other pémty, awheot they were

mariedo Parent 6 is similarly defined as a per s
responsibility forthechild.Chi | d6 is a person under 19 year

be the responsibility of a party to the agreement.

If the agreement is filén the Provincial Court, the terms of the agreement may be subject to
variation byHhe court as any regular orddre Supreme Court cannot vary an agreement as
the Provincial Court can, however it can make an order on different terms than thiase set ou
the separation agreemditite parties may also vary or rescind the agreement without going to
court.

It is important to note that a separation agreement entered into pursuanEdmithe
Relations Aatonstitutesat ri ggeri ng eventd under s. 56.

G. Why a Divorce Application may be Rejected
L. Collusion

Collusion is, simply put, both parti@mspiring to obtain a divorcA. more expansive
definition can be found in s. 11(4) of Blieorce Act

Collusion is aabsolute bar to a divorce on thgrounds otruelty or adultery.

2. Condonation

Condonation consists of forgiving a marital offence that woulvisthdoe a ground for
divorce.There are three requirements: knowledge of the matrimonial offence by the plaintiff;
forgiveness of the offence; and dakisstatement of the relationshipsingle attempt or a
series of attempts at reconciliation totalling less than 90 danat doalify as condonation.

Condonation is discretionary bar to a divorcelf the matter is raised, the onus is on the
plairtiff to disprove it.

3. Connivance

Connivance occurs when one spouse encourages th atbemmit adultery or cruelty.
There must be a toopcomater ar pricourage eitbem tnitiabon &r the
continuance.or it may consistf a passive acqus c e n I€eeping watclh on the other
spouse does not constitute passive acquieddexdeck Maddo¢K1958] O.R. 810 at 818,
16 D.L.R. (2d) 325 (C.A)).
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H.

Connivance isdiscretionary bar to a divorce, similar in effect to condonation.

Under s. 12 of thBivorce Act a divorce takes effect on the tHirst day after the day on

which the judgmentamting the divorce is renderétle 31 days allowrfthe appeal period

to expire.The court may order that the divorce take effect before this if it is ofriiom op

there are special circumstances and the spouses agree that no appeal from the judgment will be
taken.The impending birth of a child and remarriage are genetainsidered compelling
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4. Discretion of the Court
In cases of condonation or connivance, the claim for divorce will be dismissed unless, in the
courtédés opinion, the public interest would
The court may also reject an application for divorce whererce @vpending in another
jurisdiction; a marriage certificate or registration of marriage has not been provided; there are
defects in the application materials; or there are defects in the form of drpfowidist
with the applicatiorlhe court regtry is very particular about the content and form of both
the applications materials and the draft order, which may result in the rejection of the
applicatin before it gets to a judge.

5. Divorce Will Not Be Granted Until Child Support Is Settled
In a divo c e proceeding, it i s the duty of t he
arrangementsé have been made for the suppol
having regard to the GhiBupport Guidelinel.such arrangements have not been made, s
11(1)(b) of th®ivorce Actrequires the court to stay the granting of the divorce.
When stepchildren are involved, the court will determine child support requirements for a
stepfather or stepsther on a cadwy-case basi§ection 2(2) of thBivorce At refers to
individuals whetand in the place of a parent.

Other Points to Note

1. Jurisdiction to Vary Proceedings
Section 5(1) of thgivorce Actallows a court other than the court of original jurisdiction (that
is, the court which originally made tlierde or@r) to vary a divorce order if:
o one of the former spouses is habitually resident in the province; or
e both former spouses accept the jurisdiction of the court.

2. Adjournment for Reconciliation
Where at any stage in a divorce proceeding it afpéaescourt from the nature of the
case, the evidence, or the attitude of either or both spouses that there is a possibility of the
reconciliation of the spouses,10(2) of th®ivorce Actallowsthe court to adjourn the
proceedings to give the spmas opportunity to reconcil&€he court can also, with the
spouses' consent, nominate a mardageselaror in special circumstances, some other
suitable person to assist a reconciliation.

3. Alteration of Effective Date of Divorce



reasongo shorten the appeal periddowever, one may file @mpeal waiver to remarry
sooner.

4, Maintenance Order After Divorce Has Been Granted

Under s. 15 of thBivorce Act f or t he purposes of <child suj
male or female who are married to each other (s. 2(1))landdne s 0 fsoerOmears swpeol ul
This means that a former spouse may be able to obtain an order for maintenance after the
divorce has been granted.

5. Mediation

A form of mediation for separating couples is provided by the Family Justice Counsellors of

theMinistry of AttorneyGenerallt is intended to steeepple out of the court systeBimilar

to the small claims process, if the two parties come to an agreement through mediation they
may choose to sign a biglicontract after the proce$here are offices throughout B.C.,

which can be located using the blue pages of the telephone book under B.C. Corrections
Branch, or Family Court: Prabatand Family Court ServicEse service is confidential and

free.

6. Rule 60E: Judicial Case Conferences

In cases where relief othesirtha simple divorce is sought in the Supreme Court, Rule 60E of

the Rules of Cour{British Columbia) requires that a judicial case conference (JCC) be held
before a party to a contested family law proceeding delivers a notice of motion or affidavit in
support of an interlocutory application to the other pahg purpose of a JCC is to help the

parties to come to an agreement on some or all of the matters at issue, to identify the issues
that are in dispute and those that are not, explore alternatlitemtion, to schedule
disclosure, discoveries, the exchange of documents, and to scheduleglitations@and

the trial datelCCs may be heard by either judgesstera@nd are set for one hour.

7. Divorce Law and First Nations

Special concernssaiin cases involving First Nation Peoples registered urlddraheA\ct

R.S.C. 1996, c. 23, s. B& Indian Actsets out guidelines for and definitions of Aboriginal

people, and defineeho i s el i giObl g Det avessathwsépl e ar
legislation under thadian ActFor exampl e, a husbandds treaty
his wife oOwhere the Ministry is satisfied
cause, conducted himself in such a manner as to justifusakatehis spouse or family to

live with him, or has been separated by impnesainfrom his spouse and famils well,

reserve land allocated by a certificate of possession cannot be dealt with in the same manner as

a matrimonial home as the ruleshmFamily Relations Ado not apply to reserve land.

However, in such cases, the court may ask that the spouse in possession of the reserve land pay
cash compensation to the other spddsergeGeorg@997), 30 B.C.L.R. (3d) 1&&ep in

mind thatmost provincial laws apply to Aboriginal people and reserve land, unless they are in
direct conflict with théndian Act Further, a court will almost alwggke the cultural identity

of the children into consideration when making an order for custody.

/. Availability of Divorce Services in B.C.
1. Legal Aid

Legal Aid will provide extremely limited assistance to those who meet their income
requirementlients must also have a risk or history of family violence, or a risk or history of
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child abductionptbe égible for this service.

2. LSLAP

LSLAP will aid in filing uncontested divorces once all corollary relief is arranged. Clients can
expect to pay fees for filing and service of documents, or may seek to apply for indigent

status.
3. Lawyers
All lawyers will g@ect an inial payment from their cliefiithe amount of the initial retainer
will vary depending on the | awyerds hourly
the case.

The cost of a simple, uncontested divorce begmmgpeoximately $1,0@hd up.Clients
should compareates before choosing a lawyelvise clients to use the Lawyer Referral
Service (60 6873221 or 1B006631919.The first hakhour will only cost $25, with the
lawyer charging his or her standard rate thereafter.

To minimize costs when retaining a lawyer, clients should be advised to:

e negotiate the cost of legal services in advance, so they do not come as a surprise;

personally collect all necessary documentation rather than pay the lawyer to do it;
o call the lawyamly when imparting necessary information (every phone call costs money);

e use Family Court and Supreme Court resources (such as Family Justice Counsellors) if
appropriate;

e ask for regular or scheduled billing to monitor escalating legal costs;
o carefullyread all correspondence sent by the lawyer; and
e treat the lawyer as a professional.

4, Divorce Services

These organizations often specialize in the mass production of divtbraesnimally
qualified staffOur position is that clients should generalpdbisedhot to use these services,
as it is almost impossible to distinguish thatable from the disreputabldne cost of this
type of service can rangom $550 and up.

NOTE: Clients who are considering using one of these services shaalchelok of:
divorce financing arrangements, which may involve sharp money practices;
oOquickie divorcesdéd, which involve obtain
not be valid in Canada; and hidden costs.

5. Do-It-Yourself Divorce

It is quite possible for partiesaalivorce proceeding to work through their own divorce with

the hel iy otir smeldfdébo di vorce kit ,6 -Caunsel Rresgs t he
(604) 986366 Most major book and stationery stores sell the kits, which include a guide and
apackag of the required formEhe guide is also available fthenVancouver Public Library.
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The forms cost $18.9SelfCounsel Press offers a typing service that charges $107.00 for
divorces not involving children, and $160.5@lifmrces involving childrefihe ease with

which the divorce may be accomplished varies depending on the groundsdaardivitie
difficulty of proof.

Clients who want to claim for anything more than a simple divorce shaddided to
consult a lawye€lients should be disecaged from giving up claims to make the process
simpler.

V. UNCONTESTED DIVORCES

A.

B.

Required Documents

If LSLAP is assisting a client or the client is trying to do the divorce on his or her own, the following
information details the basic doeumts that he orhe will needThe person will also require the
documents and instructions from finsel Press.

L.

Marriage Certificate

Any official, governmeidsued form of marriage certificate or regjstr of marriage is
acceptedt can be either thshort or log form, or a carddowever, ittannot be a church

issued document, marridigense, or slip of paper attesting to the celebration of thegmarr

In some areas of the world (i.e. South American, Latin American, African, and Asian nations),
it may be dif€ult to obtain @ official government document.

If the marriage certificate is in a language other than English, an official cexifdidrira
must be providedClients who require translation can be referred to Mosaic Translations,
which can be reled at (604) 283169, or to the Society of Translators and Interprafte

B.C., at (604) 6&B40Marriage certificates in French must also be translated.

Clients who were married in Canada can request a copy of their marriage certificate for
approximgely $27 (in BC) from the Department of Vital Statistics.

Photograph of the Spouse

Clients must provide a recognizable photograph of the spouse. The photograph is for service
purposes and will not be returned.

Copies of Any Court Orders or Separation Agreements

These documents can be attached tavhecd affidavits as exhibits.

If the client or spouse had previously started a divorce action, he or she must provide a filed
copy of the Notice of Discontinuance that authorized discontinuance ofdhat act

If a separation agreement is the only document signed between the parties that involves
custody, access, and maintenance of the children (i.e. if there are no court orders), the
agreement mdye filed in either the Provincial or the Supreme Coudrdoted as a court

order Family Relations Acts. 121 and 122).

Joint or Sole Application

LSLAP will only do sole applications. The original Writ of Summons, Statement of Claim and three
additional copies will be required: the original for fililg a¢gistry, two copies for service, and one as
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a personal record. Seetion H: Service, below.

A joint application is quicker and less expensive than a sole application, as well as less complicated, since
the Writ of Summons and Statement of Claimmatdae servedRules of Couytr. 60.12.c). However,
lawyers may require both parties to seek out independent legal advice. This could increase expenses.

Filling Out the Writ of Summons and the Statement of Claim

The Registry is extremely scrupulousdandments containing inconsistenoreemissions will be
rejectedThis could cost the client valuable time. Clients should be advised to chedheakdexery
document, especially dates and the spelling of names.

Do not use abbreviations, evencamm abbrevi af adonersoahkadsded or evel
every paragraph in full i . e. in lparmgrraphged , r a
t handé on/ a

If at any time, one party is aware of errors in the supporting doc{sueimtas the certified copy of
registration of marriage), the true facts as that party knows them must be included in the document with

a notestating that it is incorredtis is because the party requesting the divorce must swear an affidavit
as to theorrectness of the documents and the statements contained therein.

Style of Proceedings

The style of proceedings should use the names of both parties as they appear on thercertificat
registration of marriagé&/hat is important is that the name onatieial marriage certificate is used,

even if the certifate shows a typographicertof. a partyds name is differer
marriage certificate, the style of proceedings
knownad (or oOf or mer | y kthe oame ondhe cedificdes appr opri ate

Backing Sheets

The backing sheet is the last page of the entire document, placed backwards so the documents can be
easily identified when foldédl. documents filed at the drstry equire backing sheets.

Statement of Claim

For sections that give alternatives for answers, crog® @riswers that do not apphgr entire
sections that do not apply, delete them in thieetgrorwrited Not appl i cabl eé.

1. Part A: Particulars of Parties

The sections that are not kigable should be crossed out. Addresses must be accurate. Do
not use post office boxes.

2. Part B: Relationship of Parties

Only paragraphs 8 to 11 are relevant to a divorce proceeding, unless there are concerns about
evidace establishing that the parties are spouses, in which case the evidence being used should
be set down in question nine.
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10.

Part C: Children

The sections that are not bgable should be crossed duider theDivorce Actand the

Family Relations Aatlildren who are over the age of majority but whose illness leaves them
unable to leave the care of a parent or whose attendance -@eaquary institution leaves
them financially dependent on their parent may be considered a dependent child

Part D: Other Proceedings and Agreements

Any separation agreemeoisfinancial agreemerdetermining any matters related to the
dissolution of thenarriage should be noted hé&etails such as the date of the agreement,
the matters resolved, and whether or netagreements are still in effect should be set
down, but the more specific details of the agmetdo not need to be set out.

Part E: Divorce

The reasons for the breakdown of the marriage must mention the specific section number of
theDivorce Actunde which the divorce is souglitthe breakdown of the marriage is due to
separation, the commencement of tharagion date should be noted.

Part F: Custody, Guardianship, and Access

The particulars regarding care of the children should mention thieacgrehildren during

the marriage, and since the separafidre schooling, health and special expenses of the
children should be included, as well as details on how support would be paid, and by what
guidelines the support was decided.

Part G: Support or Maintenance

Information regarding the financial position of either party should include a brief job
description, the annual salary, and the value of &ay(Capcar, real property).

Part H: Property

If one of the parties wishes to obtain more tiiee presumed 50 percent of the family
assets, details ands@@ should be set forth he€@nly a lawyer should deal with
property issues.

Part I: Other Relief

Other types of relief that may be sought undeFémily Relations Adbclude orders
restaining or protecting persons and property.

Summary of Relief Sought

A list of the parts in the Statement of Claim in which relief is sought and a summary of the
reliefrequested should be set here.

Child Support Affidavits

Whenever there are childrerihef marriage, a Childgport Affidavit must be fileEven if the matter
of custody, etc. is to remain in the jurisdiction of the lower court, a judge is still required to satisfy him or
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NOTE:

herself that reasonable arrangements have been made for thhecah#iarien, hence the requiesin

for financial informationt is imperative that all income, expenses, assets, anedlibbilisted on the
affidavit.If a third party (i.e. a common law spouse, grandparents, etc.) will be assisting the custodial
parent financially, this information should also be provided.

Service

Service is only required if the client is making a sole application.

Clients should be advised that thmst have a third party serve their divorce papers. Clients who

choose to use rofessional service should provide the server with a photograph of the spouse. The
server should be told to take down the spouseds
that the court does not question the validity of the service.

fthe defendantds address is not known, tshee cl i en
try to locate him or helhe client might also want to consider hiring thécesref a skip tracing

agencyThis takes extra time, but will avoid thditehal costs associated withubsttute service

application.

In a substitute service application, the client must make an extra application to obtain permission to
serve the defendant in a way other than that noregliyed by the Rules of Colrhe client may

also incur the cost of publishing notices in a local newspaper and or the Gazette, which could cost
anywhere between $60 and $&§0ending on the order giveiher options include posting a copy of

the substitution service orderandteegpldi ngs i n the court registry, m
known address by registered mail, or serving an adult in the house where the defendant is believed to
reside.

Costs

Clients should always doutteck the following court fees becausetéral to change.
e Ordering a marriage certificate or registration of mar@@der $ouples married in Blzan be

ordered by mail or in persétefer to www.vs.gov.bc.ca/marriage/certificate.html for more
information.

e Court fee to file the Writ &immons and Statement of Cl&2t8.

e Fee for Serving the Writ of Summons and Statement of Claim on the defendant: varies depending
upon where the defendant lives. The standard fee iPr$é&ss Server Fees for the Lower
Mainland can run from $50 foattempts, plus $20 for an affidasit$70 to $100 all inclusier
other parts of B.C. or Canada, it can cost up to $200 for all attempts. If LSLAP is assisting a client
with their divorce, we can provide the service within the Lower Mainland$a5 $86pending
on the location of the defendant. Fees outside the Lower Mainland are to be determined.

e Notarization: between $25 and $50, if the affidavit is already completed.

e Final application fee: $62.

e Fee to apply for a certificate of divorce: $31.

There is no fee to file a separasigreement in Provincial Cottere is a fee of $62 to file a
separation agreement in the Supreme Court.
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VI.

J Approximate Length of Time for Divorces

Simple divorces, with or without children, take approximately tharee months to complete, or four
to six weeks irhé case of joint applicatioBsibstitute service divorces take longer, an additional one or
two months, depending on the terms of the order for substitute service.

SIMPLE DIVORCE PROCEDURE: STEP BY STEP

If LSLAP is representing the client, clinicians are to complete the Uncontested Divorce Student Interview
Guide. Obtain the original marriage certificate (plus translation if appropriate) and a photograph of the spouse.
The family law legal assistami Supervising Lawyer will complete the application.

NOTE: If the client is representing themseMas, dient is responsible for purchasing the Self
CounsePress divorce guide and forifise instructions and steps for filling out the forms
and filingthem, etc. are included in the kit.

A. Sole Application

Step 1: Collect all necessary documents: i.e. the marriage certificate, copies of court orders or
agreements regarding custody, access, iateharace of the children.

Step 2: The client fills in thgvrit of Summons and the Statement of Claim.
Step 3: The client fills in the Registration of Divorce form, available at the registry.

Step 4. The client should then go to the nearest Supreme Court, and bring the original and three
copies of the Writ of 8umons and Statement of Claim, the original marriage certificate or the certified
copy of the marriage registration, and $218 in cash, money order, or cheque, payable to the Minister of
Finance.

Step 5. In the sole application process, the client mustatinange for the cowstamped Writ of
Summons and Statement of Claim to be served on the defendant.

Service by a friend: The friend should know the defendant, but not be involved irvteedin any
way.When the friend serves the defendant, he @hsiigd ask whether he or she is Mr./K]sand

ask for identificatiorit would be helpful, although not mandatory, to give thal faepicture of the
defendantThe friend will then have to swear an affidavit of service, and the friend will havaato say h
he or she identified the spouRelés of Courtr. 60.20).

Service by a Process Server: Process Servengdisted in the Yellow PagElsey require the addresses

of the defendant, home and business, the telephone numbenshatadraph of the def@ant.They

will also need two copies of the Writ of Summons and the Statement of Claim, one for the spouse, and
one to stapl to the affidavit of servideSLAP has a process server to serve in the lower mainland.

Substitute Service: Evidence of effort$o find the defendant will be required before an order for
subgitute service can be grant®dme methalof finding the defendant are:

e calling or writing to relatives (usually the most successful);
e advertising in a local newspaper;

e writing to the Supertendent of Motor Vehicles to see if any vehicles haveeges@red in his or
her nameThe client should ask whether any fees will be incurred before proceeding;

e asking the local police if they have any information on his whereabouts, althotgylighailya
reluctant to help;
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e using a credit bureau or collection agency; or

e asking friends of the defendant about his current address.

Step 6: Once the time for the defendant to file a Statement of Defendant has expired, the spouse
applying for the dorce must swear an affidavihe affidavit will need to be sworn before a notary
public, the regiry staff ($31), or a lawy#hme time limits for filing a defence or Counterclaim, are:

e within B.C.: 21 days;

Canada: 35 days;
o U.S.A:: 42 days;
e anywherelse: 56 days; and

e in the case of a substitution service order, such time as the order provides for the filing of a
Statement of Defence or Counterclaim.

Step 7. If there are any children, a child support affidavit must be filled out and sworn lméoye a n
public, be registry staff, or a lawyer.

Step 8: The plaintiffapplies for the divorce ord€his requires:
a) a requisition requesting an order that the parties be divorced;
b) a draft order;

c) the original of the affidavit of service complete Wigixlaibits;

d a blank Registrardés Certificate of Pleadings;

e) a requisition requesting a search for any statement of defence or counterclaim;

f) an affidavit in support of the application, sworn after the time for the defendant to file a Statement
of Defendat has expired, which includes proof of the allegations made regarding the breakdown of
the marriage; and

g) a child support affidavit, if there are children.

Note that when the divorce is based on adultery or cruelty, proof of the adulterous or aatel cond
must be filed in affidavit forniProof of adultery might consist of the defendant dadmiss the
adulterous condud®roof of cruelty will usually consist in the affidavits of third parties, or letters from
treating physicians, psychologists or fgyists attached to an affidavit as exhibits.

NOTE: If a Statement of Defence or Counterclaim have been filed, the defendant has chosen to
contest all or some of the relief sought and the client should be advised to see a lawyer
immediately.

Step 9: If the court is prepared to make the order sought, the order will be available at the court
registry four to six weekfea the application is file@lients should simply call the registry to see
whether their order is readyhex than attending in pers&@lients will require photo ID to pick up

their divorce order.

Step 10: Thirty-one days after the divorce order has been granted (the date shown on the front of the
divorce order), the client may apply to get a Certificate of Divorce by filing twaf ¢opiesquisition
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requeting a Certificate of Divorce. The fee is $8tte that it is not always necessary to obtain a
Certificate of Divorce.

Joint Application

In the joint application process, all the requil@cuments are filed at onéd. requiredaffidavits
except one of the supporting affitvhay be sworn ahead of tirAeleast one of the supporting
affidavitamust be sworn and filed after the other materials are filed.

Step 1: Complete Steps 1 to 3 abd®eth parties will be required tgrsithe Writ of Summons and
Statement of Claim.

Step 2: Complete all of the documents listed in Step 8 abwept for: one affidavit in support of
the divorce application; the affidavit of service, and the requisition asking the registrar toasearch for
Statement of Defence and Counterclaim.
Step 3:  One or both parties attend courtpply for the divorce ord&his requires:
a) a requisition requesting an ordat the parties be divorced,;
b) a draft order;
c) a blank Registraroés Certificate of Pleadings
d) one affidavit in support of the application, sworn after the time for the defendant to file a Statement
of Defendant has expired, which includes proof of the allegations made regardisipitiven of
the marriage; and
e) a child support affidavit, ifete are children.
A second affidavit in support of the application must be sworn and filed after the Writ of Summons and
Statenent of claim have been fil@that affidavit can be sworn at the court registry immediately after

the filing of the other matels.

Step 4. Complete Steps 9 and 10 above.
Special Problems
L. Serving Divorce Papers Outside Canada

In circumstances where:
e the defendant in a divorce action is living outside Canada; and

e iswilling to go to the Canadian Consulate office nearest ¢osivbear he lives in order
to accept service,

the Consul will serve the defendat that office, for a fddowever, keep in mind that this
form of service requires the defendantds co
the consular offecpersonally when notified by its staff to do so.

To comply with the requirements of this form of service, the client must forward service
documents to the Consulate:

e acopy of the Writ of Summons and Statement of Claim;
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e apartially completed Affidavit®ervice;

e Exhibit O0A6 to the Affidavit of Service (
and

e Form 6 Endorsement frorthe Registry.

The client may then servee ttdocuments outside of Canadhe Department of
Authentication of Documentdll help serve the documenitleir mailing address is:

Foreign Affairs and International Trade Canada
Legal Advisory Division (JLAC)

125 Sussex Drive

Ottawa, Ontario K1A 0G2

This office in Ottawa will in turn forward the documents tajpeopriate contate office.
The charge will be billed to the cligriha end, and is usually $50.

If the defendant isot willing to go to the consulate office to be served, the Department of
External Affairs wilhot arrange servicén these cases, the client mustl fa friend or
relative in that country who is willing to serve the respondent.

Foreign Language Marriage Certificates

Foreign language marriage certificates must be accompanied figdatregdlation into
English.Certificates in fench must also keanslatedMOSAIC Translations wiltanslate
marriage documentBhe minimum lsarge for this service is $85should be noted that
foreign marriages might be considered valid if the evidence shows that the malidage is

the foreign countryi.he Society of Translators and Interpreters of B.C. also translates marriage
certificates: (604) 63940.

Amending a Document

Under Rule 24 of thRules of Courta party ry amend his or her pleadifygparty may
amend an originating process or pleagaugd or filed by the party at any time with leave of
the court, and, subject to Rules 15(5) and 31(5):

e once without leave of the court, at any time before delivery of the notice of trial or
hearing; and

e at any time with the written consent of all thiega

Unless the court otherwise orders, where a party amends a documsuabunit), a new
document, being a copy of the original document but amended and bearing the date of the
original, shall be filed;

Unless the court otherwise orders, aeroh a party of an amended originating process or
pleading shall be required if the original has been served on that party and no appearance has
been entered or, in the case of a third party notice, no statement of defence has been filed;

Unless the cotuotherwise orders, where a party amends a document under subrule (1), the
party shall deliver copies of the amended document to all the parties of record within seven
days after its amendment and, where service is required under subrule (4), thesganty sha
copies on the persons required to be served as soon as reasonably possible and before taking
any firther step in the proceeding.
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D.

NOTE:

Where an amended Statement of Claim, Counterclaim, or third party notice is served on or
delivered to an opposing parthe opposing party, if he or she has already delivered a
Statement of Defence, may amend that Statement of Defence under the following conditions:

e the opposing party must amend the Statement of Defence only with respect to any matter
raised by the andments to the Statement of Claim, Counterclaim, or third party notice;
and

e the period for filing and delivering an amended Statement of Defence to an amended
Statement of Claim is 14 days afteathended pleading is deliveYgtere a party does
not deiver an amended Statement of Defence as provided inlg(8), the party shall
be deemed to rely upon his or her original Statement of Defence.

Contested Actions

I f the plaintiffds action i s c¢onekalawedds adwvei ccel,i
before proceedinglowever, there are some situations where it is possible for the defendant to file a
Statement of Defence without catitey the divorce applicatidror example, the defendant can speak

to access without a conteséetion ensuing, but a maintenance or custody issue would definitely result

in a contested action, and a considerable wait for trial.

oQui cko Divorces

If there are special circumstances such that the parties would both agree to a quick divorce, the
defenént can waive the waiting period after service by filing an answer, and thetielsoigpaa

waiver of appedlowever, this will only speed up the procedure by a few weeks as the appeal period is
31 days.

It should be noted that the court might ribtaance the date of divorce becausa ahpending birth

or marriageT he court mu st be o0of the opinion that by
should take effect earlier, 6 aDwvoceAdi®e 12@Phruses ag
courts have interpreted oOspeci al circumstanceso®é
cases only, i.e. where the immigration status o
pregnancy or ordinary remarriage.

LSLAP will not assist clients who are seeking a quick divorce.

VII. ALTERNATIVES TO DIVORCE

A.

Annulment

An annulment differs conceptually from a divorce because a divorce terminates a legal status, whereas an
annul ment i s a de aritabstatastnéver properlyexistedt he parti esd m

A declaration of nullity may be obtained for two types of marriages:
e void marriages, which are null and abidhitioand

e voidable marriages, which are valid until a court of competent jurisdiction granttiandetlar
nullity (although such a declaration has the effect of invalidating the marriage from its beginning).

The difference between a void and voidable marriage is less important in matrimonial proceedings in
British Columbia than it once was, ag-timeily Relations Aahakes no distinction between the two

and Parb of the Act applies to botRor purposes other than thamily Relations Adhe distinction

may still be relevant.

327



A marriage is voiab initidf:

o either of the parties was, at the tifriéhe marriage, still married to another party;
e one of the parties did not consent to the marriage;

e the parties are related within the bonds of consanguinity; or

e the formal requirements imposed by provincial statutddtiiage A¢tR.S.B.C. 1996,282) are
not fulfilled.

Misrepresentation is a ground for annulment only where the misrepresentation leads to a mistake
about the identity of the other party or as to theaf the marriage ceremony.

A voidable marriage is valid until one of tigegao it obdins a declaration of nullifthe declaration

must be obtained during t he padiestare alrsadly divawdednt | i v e
Canada, a marriage may be voidable in the following circumstances:

e either party isnpotent or otherwise unable to consummate the marriage (as opposed to unwilling

to consummate the marriage, which may constitute cruelty but does not render the marriage
voidable (seduretic v. R{@®99), 126 B.C.A.C. 196 (C.A.)); or

e aparty is undde years of age.
These are common law rules.

NOTE: If a marriage is found to be void, this does not affect the property claimsathan@ght
havePursuant to s. 56 of tRvorce Actthe matrimonial regime still applies in this situation.

B. Judicial Separation

The court can no longgrant a judicial separatidndicial separation was formerly used to sever the
legal obligations and liabilities between a married couple without terminating the marriage, when a

spouseds religion forbade divorce.
VIII. ASSETS
A. General

The division of property on marriage breakdown is dealt with in Part BanintlyeRelations Adthe

Act creates a basic presumption of equal entittement to family assets, real and personal property that is
ordinaily used for a family pwge.Part 6 dealwith the division of pensionBhese two parts of the

Act do not apply to common law relationships, although common law partners can contract into the
property provisions of the Act.

The rights of the parties to family assets may beecbdy agreeent, mediation or litigatioAll
litigation relating to property must be dealt at the Supreme Court levidle Provincial Court does
not have the jurisdiction to deal with assets.

NOTE: LSLAP does not assist clients who need helgpheitlivision of assets.
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B. Legislation
1. Divorce Act

The Divorce Actdoes nbdeal with property divisiomhe specific rights and obligations of
parties to a divorce are set out irBdmmily Relations Act

2. Family Relations Act

Part 5 of the Act deals withe division of matrimonial property between married spouses
upan the breakdown of a marriagihe Act establishes a presumption that both spouses are
entitled to an egli share of all family ass@lsis presumption crystallizes when one of the
followingf our o0triggering eventsdé occur s:

e a separation agment (not defined in the Acf. separation agreement which has not
been filed in court stdimounts to a triggering event;

e a declaratory judgment of t he Suegpnmeme Cou
reasonabl e prospect of reconciliationé;

e an order for dissolution of marriage is made; or
e an order declaring the marriage null and void.

Once a triggering event occurs, each spouse is presumed to own an undhatfedterest
in every family ast as a tenant in common (s. 56).

Actions for the division of property under the Act must be commenced within two years
following divorceTo be safe, the claim should be commenced withityears of the
triggering evenlf an application is made afteno years, a lawyer should also bring an action
in constructive or resulting trust.

Until one of these triggering events occurs, only the titled spouse can deal with assets and
property not specifically bound by a written agreement between the spoeses., i third

party entering into a property transaction may require assurance thatvamonn g s pou s e &
latent contingent interest is not likely to spring up or that it has been waived, and that spouse

may be required to endorse or guaranteeatigation or to sign a waivéihe reader should

refer to s. 64 of theamily Relations Act

C. Types of Assets
L. Family Assets

A family asset is defined by s. 58(2) dr#ineily Relations Aats O pr operty owned
both spouses and ordinarily used byoasgpor a minor child of le#r spouse for a family

puposé. Thi s suggests a functional test that de
usedd and f ord ltaalsodircladed assetgepted topbe ssed for a family
puposeThe te®epmrdpnv i s not def imgiveh an exparidéde Ac't
definition.

2. Savings
A savings account oOordinarily used for a fa

in the name of one spouse, aralwh upon only by that spou®éith family assets such as
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NOTE:

family savings accounts or pensions, there is a presumption of equal entittiement.
Pensions and RRSPs

Rights under an annuity, pension, homeership, or registered ratient savings plan are
considered family assets, including eachfpy 6 s Pé&hsion ldn (€.R.P.) credits.

Murray v. Murta§l2 April 1979), Vancouver 5936/D832457 (B.C.S.C), the husband had an
RRSP and his wife contributed to a teachero
of the two plans at theme of separation, and each spouse was entitled to a half share of this

total; the husband paid his wife the deficiency between the value of her plan aisthdrer half

entitlement.

British Columbia is one of the few provinces that allow spousetetdanto a

written agreement to waive the equalization of their pensionable credits under the

C.P.P.
Real Property

It is often necessary to take early steps to secure the title to rel whaperthere is a

separatiorThis is particularly so whemperty is registered in the name of only one spouse,

and there is a risk of that party disposing of or encumbering the property, or where judgments
are I|likely to be regi st erggrejudiceahe otlset partyne par
Under s67 (1) of thd=amily Relations Aaine may request an automatic restraining order to

prevent the sale of family assets including real property.

There are several ways of protecting a

a) Certificates of Pending Litigation and Caveats

SPOUS

Caveats and Certificates of Pending Litigation are warnings to potential purchasers
and establish claim priority over the property from the day the Caveat or Certificate

of Pending Litigation is filehis document will defeat the presumption of claim

priority given to thébona fide purchaser for valltittement to a certificate of
pending litigation is liteid. See theLand Title Act R.S.B.C. 1996, c¢.250 and
Annotated Land Title Ably Gregory and Gregory for the procedure and forms.

b) Land (Spouse Protection) Act, R.5.B.C. 1996, c. 246

This Act applies where a party has elected not to commence legal proceedings, but

needs to protect his ber interest in real propertyprovides an alternative to a
Certificate of Pending Litigation for a married spust common law) where the

Opreapgyd was t hed BhenAct alowsa aharge Ito bd plaged on

land that will prevent disposition of the property without the written consent of the

applicant for the charge (refer to tlzend (Spouse ProtectioAct and theLand
Title Actfor the registration proceduripte that this only applies while thetipa

are legally marriethe charge may be struck out on the death of, or final divorce

from, the applicant.

Registration of a charge by one spouseruhdLand (Spouse Protection) Act

prevents the other spouse from selling or encumbering his or her share, but is not

protection against a creditor who could obtawrder for sale of the houS® long
as you are legally married to your spouse, orfdenagainst the property without

the other spousefs notice or consent
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c) Registration of a Notice Under the Land Title Act

A spouse who is a party to a marriage agreement or a separation agreemant may file
notice in the Land Title Office regarding any lands to which the agreement relates
(Family Relations Act, 63)This applies to married spouses only.

The information required in the notice includes the names and addresses of the
spouses, the legakdeption of the land, and the provisions of ¢iieeament relating

to that land.The Registrar may then register this notice in the same manner as a
charge on the land.

Once the notice is registered, there can be no subsequent registration of a lease,
mortgage, transfer, etc., unless both spouses or former spouses sign a cancellation or
postponememotice in the prescribed ford.spouse or former spouse may apply

to the Supreme Court for an order to cancel or postpone a notice where the other
party to he agreement cannot be found after reasonable search, or unreasonably
refuses to sign a cancellation or postponement, or is mentally incompetent.

The use of notice will also extended to mobile héraesly Relations Act. 63(6)).

d) Rules of Court

Generdly, Rule 43 of the Rules of Court goverral legmedies for joint tenants.

Where a dispute arises, an application can be made to the Supreme Court to settle the
matter, but clients should be advised that a court action is costly and a negotiated
settlemat is generally to their advantage because courts have a wide discretion to
distribute matrinmial property under Rule 42 example, a court could order the

sale of property at a time when the housing market isgmdting in a low sale
price.Someimes, a spouse should consider selling his or her interest in a property to
the other spouse.

e) Limitation Period

Currently, it is questionable whether there is a limitation period for an application for
redistribution of pr ofbeftheRamilyReltioneda&E n s pou
following an order for dissolution, annulment of a maroagejudicial separation.

Reference should be mad&taireg. Staire@991), 34 R.F.L. (3d) 376 (B.C.S.C.) and

Tatlock. Tatlogd992), 71 B.C.L.R. (2d) 184C.).

) Interim Relief

A court may order temporary occupation and possession of the family residence and
its contents by just one spouBanfily Relations Acs. 124)A court may also

restrict access by the other spouse (s. 126) and postpone thué tighisther

spouse to sell or otherwisepdise of the property (s. 12bhese provisions also

apply to common law couples.

Business Assets

TheFamily Relations Adti vi des aséedDbdbushnnhesoef @dPnipdrtd, ot her
owned solely byne spouse and used primarily for business purposes, where the other spouse

has made no direct or indirect contribution to the acquisition of the property or the
management of the business is excluded from division under the s. 59(1) of the Act. However,

it can be difficult to have somiath declared a business a$$et.contribution test is set out

i n s. 59(2), which states that an indirect
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management of household or chéldring responsihilite s 6  bmownindspousdf,ofor
example, a mother stays home to care for the
efforts over the cost of comparable child care arrangements are very likely to lh&csufficien

satisfy this requirement.

NOTE: The cart will not inquire too closely into the effectiveness of household
management.

The Family Relations Aeliso attempts to protect family assets from Ibédalgn behind
corporate veilsThus s. 58(3) extends the definition of family assets to inchare s
corporation or an interest in a trust owned by the spouse where the corporation or the trust
owns property that would be a family assetried directly by the spouséso included is
propertysubject to a power of appoimnt by a spouse thdtpwned by the spouse, would

have been a family asset.

6. Ventures

The s. 58 definition of family assets also i
to which money or moneyds wort bnbehalifthali rect | )
other spousdn one case, the Supreme Court of British Columbia held that the wife had
contributed indirectly to her husbandfs gar
the earnings from the operations cdddreinvested in the busin€dle also assisted the

business by taking phone messages for her husband, and by travelling with her husband to
Vancouver to pick up parts and equipmdonhéy Monef1982), 33 B.C.L.R. 280).

Reapportionment of Assets

While there is a presumption avdur of equal distribution of family assets, s. 65 dfatimdy
Relations Actiives the Supreme Court power to reapportion the distribution if it is satisfied that it
would be unfaito divide the assets equaByC. Courts have given this sect@ faily wide
interpretation.

The only factors the court can consider ause s. 65:

e the duration of marriage (the general presumptionearhi¢y Relations Abas been in favour of
equal distribution, especially in the case of a long marrihgétharperid of living separate and
apart;

e when the property was acquired or disposed of, and whether it wastancaloera gift to one
spouse;

e what each spouse needs to become economicaiinitetgpand sedufficient; and

e Oany ot hearnceisrbcumned ating to the acquisition,
0 c aitp and liabilities of a spods&he latter refers to family debf&he decision iMallenv.
Mallen[1992] B.C.J. No. 649 (B.C.C.A.) confirms that debt is onlyitthealithe s. 65 stage of the
analysis regarding the distribugibfamily assets.

There is case law on each consideration that should be consulted.

OAny other circumstancesd odl It hpeh rlaasset, caynds irdeewvriac
and liabilitiesd of a spouse coupled with the
independent and selfuf f i ci ent 6 ¢ onf e ide disoretion ttohreappd@tiofibe cour t
Supreme Court is also empowered under s. 65toconsideh er propertyd not coOvVve
marriage agreement: siedtiv. Heft{July 7 1998), Vancouver CA022776 (B.C.C.A.).
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Note that the courts will determine any entitlement to and quantum of spousal support after the assets
have been divided, the division of assets may accomplish part or all of the goals that spousal support
is intended to accomplish.

Use of Assets

The court can award one spouse exclusive use of assets pending further agreemiet befttiesen
or a court ordefThis can iolude large assets such as a home and car; or smaller assets as may be
required to operate a busi neomputer, maks, forexamgiehe depa

Unmarried Couples

Unmarried couples will rarely end up with as muopeastsatioras married coupléa/hen couples

marry, they make a choice to opt into the property provisions Eédrthily Relations Aend the
respamsibilities contained theref.couple who elects not to marry is similarly deprived of the other
benefits of the Acsuch as the presumption to an equal interest in all property owned by either or both
spouses: séova Scotia (Attorney Genéfal3h2002] S.C.J. No. 84 (S.C.C.).

The courts will recognize an equitable interest of a common law spouse inogkrtiyeapd assets
acquired by the couple through the joint efforts of the two spouses, although registered in the name of
the other spows(i.e. a constructive trusthe scope of constructive trusts was greatly exparrigdrin
v.Beblo{@993), 3 W.W.R37, 77 B.C.L.R. (2d) 1, in which the court found a constructive trust arising
from the contributions made by homemaking and childcare services, which allowed for the inclusion of
money that would otherwise be paid for such servibesuted as mortgagayment€laims in trust

may be constructive, reqigti or expresgonstructive trusts are the most common type of trust claim,
where the court imposes a trust to remedy the unjust enrichment of one party at the deprivation of the
other.

However, thee are limits, and a court will not find and interfere where the elementswito@nstist
are not presenf direct link must be found between the property inignesmtd the contribution
made.Refer to a general text for a more comprehensiveptiescoi the elements of constructive
trust.

IX. SPOUSAL AND CHILD MAINTENANCE

A.

General

Maintenance is the financial support one person providesofieeraperson (adult or childjhis

support is to provide for t hhng, shelerdscatior and r e as on
medical care)Spousal maintenance is intended to pay for basic living xgedses highly
discretionaryln contrast, child maintenance is an obligation acquired through parenthood; it is
mandatory with firm guidelingstild support always takes precedence over spousal maintenance if a
partyds a Hinahcialtsyppottielimged.ov i d e

An application for maintenance may be made under eithaniiiy Relations Aot theDivorce Act

but it is essential to look énthe standards, limitations and other important differences between the
Acts. The parties may also agree on the issue of maintenance and incorporate their agreement into a
written document (a separation agreement), which may have the legal stateschral fersonal

contract.

In making an order for spousal maintenance, the court will not look to the conduct of the parties, but
will consider the 0condd tofoneaaed@d nisNeent@lksyrt hean c
in Leskun v. Lesk{®006] S.C.J. No.25 (S.C.C.), the court held theditettieof spousal misconduct on

the other s pous esifficieraybshotdibettaken into coastldratiden.some cased, f

the court will refer the matter to the registrar who holdseampimdn dent i nquiry i nto t
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i ncome l'iabilities, et @as,onalmlde 6t hmani n Thisn a mme n dj
recommendation does not become derauntil a judge confirmsAtrangements for spousal support

can be made as part ofeparation agreement, granted at the time of a divorce or, if no order for

mai ntenance is made or denied at the time of di

Orders for child support are almost always fixed according to the schedule of yapguit pat out
in the Child Support Gui del i nes, whi ch are bas
children for whom support is being paid.

The court will not grant a divorce if there are not reasonable arrangements made for child support
(Divorce Acts.11). The level of child support is based on the income of ithstuaiial income and
is set out in the [eral Child Support Guidelines.

Courts

Both the Supreme Court and the Provincial Court have the powers to grant or vary maintesance orde
under theFamily Relations Aénly the Supreme Court can grant interim relief undBiMbize Act
and theFamily Relations Act

1. Provincial Court

The Provincial (Family) Court is often the mosssitite court to lay litiganitscan deal with

appications for maintenance made undefFtraily Relations Acas well with variation of
previous Provincial Court child or spousal support and arreaikd ajr dpousal support
orders.Applications can be made at certain Provincial (Familyy @ouaSupreme Court
Hearing.

2. Supreme Court

The Supreme Court can order interim relief und@itioece Actor Family Relations Aot

make an order for maintenance upergtianting of a divorce ordém Supreme Court order

for maintenance is made undex Elivorce Act that order ousts any provincial stayutor
jurisdiction in that matte¥While obtaining interim relief from the Supreme Court is more
expensive that obtaining Provincial (Family) Court order, it can be faster if the application is
urgent orfithe party wishes to procemdpart@vithout notice to the other side).

Enforcement

L. Family Maintenance Enforcement Act (R.S.B.C. 1996, c. 127)

This Act, passed in 1988, gives the provincial government extensive powers to collect
maintenance arrearsglirging:

e a Notice of Attachment (s. 17);
e 12month garnishing orders (s. 18);
e Attachment Orders (s. 24); and

e Attachment of money owing by the Crown (s. 25) including Income Tax refunds and
Employment Insurance benefits directly from the Federal Crown.

Any personwho receives a Maintenance Order or Separation Agreement that has been filed in
court, may voluntdy register with the prograin. addition, all recipients of B.C. Benefits
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income assistance, or other social assistance, sucitame dapdies, must enrol in the
program if the Director of Income Assistance requires that they do so.

2. Reciprocal Enforcement

If properly filed in British Columbia, a maintenance order from another jurisdiction is
enforceable under th@mily Maintenance Enforoem Act All other Canadian jurisdictions

have similar legislation and will enforce B.C. ordersggstration in their courtslany

foreign jurisdictions will also enforce B.C. orders; see the table of reciprocating states in the
Court Order Enforcemerict, R.S.B.C. 1996, c. 78.

3. Variation of Orders

Spousal support orders may be varied where there have been changes in the needs, means,
capacities and economircumstances of each partye court is may also reduce the amount

of maintenancetoaspowsdr er e it finds that the spouse o
reasonable effors 6 t o JIsufficiemtme sel f

There may also be a wa#idn in child support levetShild support levels will change with a
change in income, which is virtually automatiar whe makes an application in court.
Provincial Court orders made in other Canadian jurisdictions and in certain reciprocating
foreign states may be varied undetritegjurisdictional Support Orders AStB.C 2002, c.
29.The Act creates a system wrareapplication is made through the filing of prescribed
documents and filed with the Reciprocals Office in British Columbia, which is responsible for
transmitting the documents to the originating jurisdiction for adjudication.

Support orders made undee Divorce Actmay only be varied through thevisions of ss.

17, 18 and 19n this process, someone seeking to change a support order made in another
Canadian jurisdiction must apply to the couls@ffor a provisional orddthe provisional

orderis sent to the originating jurisdiction for a seteading to confirm the ordésnless

the order is confirmed, the provisional order has no effect.

4, Agreements

The court can enforce written agreements that provide for the {paf/wigitd or spousal
support. Under ss. 121 and 122 of Femily Relations Aca written agreement concerning
support may be filed in the Provincial€ and in the Supreme Coubince filed, the
agreement has the effect of a court order for enforcement purposes.

D. Spousal Maintenance

The fundamental question in determining spousal maintenance is whether the division of assets
in a divorce has satisfied spousal support requirements.

1. Legislation
a) Divorce Act

Section 15.2 of th®ivorce Actcreates an bligation to support a spaus
However, s. 15.3(1) directs the court to give priority to child maintenance in any
application for child and spousal maintenance undBivitiee Act Essentially,

income should be allocated to child maintenance, with reference to the Federal
Child Suport Guidelines, and to spousal maintenance with whatever income that
remains.
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b)

Family Relations Act

Any person may apply under Part 7 for a maintenance ohieooher own behalf

(s. 91)The Attorney General may designate persons to make aplichtbalf of

a paent or a spouse, s. 91@¢ction 89 of thEamily Relations Asets out the

obligation to support a spousehe definition of Ospouseod
common law couples that have cohabited for not less than two years and where an
application is brought within one yearr dfie relationship terminated.

While s. 93 (3) of the Act allows for lump sum payments, for charging property with
payment under an order, for a contingent payment or a varying payment, some case
authority hold¢hat a periodic stream of payments may be the most equitable form of
payment.

Spousal Support Aavisory Guidelines

The latest version of the Spousal Support Advisory Guidelines (SSpub)istas]
on October 5, 2008 he final version is expected to bblighed irearly 2008The
SSAG do not have the force of law and are not expected to become law.

The SSAG set out two basic mathematical formulae for determining the quantum

and duration of spousal supports when a p
established, the owith childrené formul a
and the owithout idisuppodisretbéingpaie mul a when
owithout childrené formula is relatively

cannot beompleted without the assistance of a computer program (refer to
www.justice.gc.ca/eng/demiin/pub/ss-pae/proj/toc-tdm.htmifor the full
proposal).

While the SSAG have no regulatory effect
Oadvi sor y ethelessianyg usedryethe wauns and the bar.

2. Principles of Spousal Support

a)

b)

General

Spousal support is calculatedrafie division of the asséthe question becomes

whether the need is still there after assets have been dividdw purpose of

spousal maintenance is to relieve economic hardship resultitfiefraarriage or

its breakdownMost recent court decisions have focused on the effect of the
marriage in either impairing or improvindheas pous e 6s e cWhieomi ¢ pr
both theDivorce Act(in s. 15.2(6)) and tRkamily Relations A¢in s. 93(4)) refer

to the objective of sedlufficiency, this is only ofactor a court will considétor

example, in cases where a spouse has health issues or lacks marketable skills due to
a prolongedabsence from the work force, a court may find it is unrealistic to

expect apouse to be sdtifficient.

Factors considered

While the underlying principles may be the samBivibeee Actand theFamily
Relations Adtliffer slightly in the factors thdiyect the courts to consider.
Section 15.2 of tHeivorce Actdirects courts to consider the condition, means,
need and other circumstances of each spouse, including:

¢ the lengthof time the spouses cohabited;
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e the functions performed by each spousaglgohabitation; and

e any order, agreement or arrangement getatsupport of either spouse.

Section 89 of theamily Relations Argfers to the obligation to support the other
spouse based on:

e the role of each spouse in their family;

e an express amplied agreement between them that one has respgifsibilit
the support of the other;

e any custodialltigations if there is a child;
e the economic circumstances of each spouse; and

e the ability, capacity and reasonable efforts made by either spmmezaM®
seltsufficient.

3. Issues Related to Spousal Support
a) Employment and Income Assistance and Spousal Support

As part of the Family Maintenance Program, spouses applying for Employment
and Income Assistance will be required to sign a document alewingistry to

take steps necessary to obtaiusal support on their behdlhe ministry will do

this regardless of any understanding regarding support that may exist between the
spouses.

b) Taxes and Spousal Support

Spousal support is treated by thgbient as taxable inconithe spouse who pays

support is entitled to detiuthe amount from income t&he spouse who receives

support is required to declare it as income, in contrast to child supporag/imoh h

income tax consequencBise spouse payisgu pport may &6gross upbo
support to account for taxes, making this spousensiigle for paying income tax.

It is essential that support payments be identified as such in court orders and
separation agreements if the payortis tible to eim a deductiois a rule, oral or

informal agreements are not sufficient to establish the status of payments as spousal
support.

Other tax issues can arise if payments are made through a corporate account or if the
payor has a lower tax burden thanlfiseaaboriginal spouses or U.S. residents).

E. Child Maintenance
1. General

Child support is intended to cover mostaof ¢ h i ‘odidy expehseFhe minimum

amount of child maintenance payable is determined by the Federal Child Support Guidelines,
whichs et mai ntenance | evels basedchidentobee payor
supportedSever al web sites, including J.P. Boyd?d
calculators (s&ection 1.B: Resources on the Internet, above).
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Thecot may al so provide for oOspecial or extr e
(see s. 7 of the Federal Child Support Guidelines), in addition to the basic child support order,
requiring payment for other expenses such as child care, health peatas €guch as

orthodontic treatment, hearing aids, prescription drugs, speech therapy, contact lenses and
professional counselling), expenses for child care in order to maintain emiaslipent (
Bially(1997), 28 R.F.L.t¥418 (Sask. Q.B.)), apensefr extracurricular activities.

Expenses for extracurricular activities must
but need not be restricteda@pecial talent of the chddEx t r aor di nary é i s al s
what would be exibedinary in a household with a similar income; it depends on the lifestyle

of the family.

Legislation
a) Divorce Act

An order for child maintenance made undebDtherce Acthas eféct throughout
Canada (s. 14Ynder s. 17(1) of th®ivorce Act any courtof competent
jurisdiction, as defined by s. 5, can vesgind, or suspend an order.

Children born within the marriage and adopted children are treated equally under the
Divorce Act However, some controversy remains as to whether a stepchild, for
whom the respondent stooh loco parentigialifies for maintenance under the
Divorce ActChild support will be assessed in light of the biological parents' support
obligation.

b) Family Relations Act

Under the=amily Relations Adhe obligation to suppatchild (s. 88) extends to a
stepparent, and by the s. 1 definition
cohabits with the parent of a child as a common law partner and contributes to the
support and maintenance of the child for a period of ntiidmssne year (including

during the period of pregnancy).

Factors to be considered by the court in granting maintenance can be found in the
guidelines that apply to tbévorce Actand theFamily Relations Adtiability for

support by one parent doest adter the liability of the other paremt,that of
subsequent persons who come to stalodto parentis

Section 93(5)(e) allows recovery for the prenatal care of the mother or child and for
the birth of the child.

Section 95(1) of tHeamily Relatits Actgives the court jurisdiction to presume the
paternity of a child where a maneiehie is the father of a child.

The Federal Child Support Guidelines have now been incorporated into British
C o | u nHamilg Beations Actherefore, if a parentedes a child maintenance
order they will fall under the same guidelines.

c) Child Support Guidelines

The Child Support Guidelines are federal regulations that determine the amount of

child support owing, andy from province to provincéhe guidelines ebtish

how much child support must be paid basce
of children ér whom support is to be pakbr more information refer to s. 88 of
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the Family Relations Aot the resources listed at the end of the chapter.
Obligation to Support a Parent (Parental Support)

Obligations to support a parent are set out in
parent, and oparento6 is defined as a fess her or
infirmity, or economic circumstanc&ke child is liable to support the parent, having regard to the other
responsibilities, needs, and liabilities of that child.

X.  CUSTODY, GUARDIANSHIP AND ACCESS

A.

General

Disputes over custody of minor children are often the nffistiltiissues to resolve during the
breakdown of a amriage or other relationshihile custody of a child is never decided absolutely and
irrevocably, the decision about who gets interim custody is particularly important because courts do not
like to clange custody arramgents unless it is neces$2inifdren usually stay with the parent who has
provided primary care in the past and who can gpenaost time with therGometimes, courts will

order joint custody o n rightrio custody & preéjuticecd.asi s so nei t

In all cases, the best interests of the child are paraBigante Act s. 16(8)amily Relations Act.
24).

In addition to custody, courts can also make decisions regaeditignghip of minor children.

Guardianslpi gi ves a parent or other personaodcahfludiBsar
life and upbringingrhere is considerable overlap between the two, but it is useful to note that while
having custody usually includes having guardianshigydrse is often not true.

The case law on custody and guardianship has developed to the point where there is a presumption in
favour of joint custody and joint guardianship (although shecelégislative presumptiof)parent

seeking sole custody W | generally have to show that there
parenting skills, that the other person is geographically distant, or that the parents are utterly unable to
communicate without fighting before the court will consider granth an application.

Legislation
1. Divorce Act

TheDivorce Actonlyspeaks of access and custddger s. 16, the Supreme Court may make

an order for custodyhis order will supersede any exigtamily Relations Aotders, which

cover custody, acceand guardianship, and can be registered for enforcement with any other
Super Provincial Court in Canad&e Supreme Court can also grant interim custody before

a divorce action is heard.

The Divorce Actapplies only to married couplémder the Actthe person making the

application for custody must deéovatleabtoren oOhab
year prior.
2. Family Relations Act

Whereas thBivorce Actdeals solely with custody and accesBathidy Relations Adeals
with both custody and guardianshijmder theFamily Relations AdDivorce Actorders for
custody are psamed to include guardiansipAny per sondé mywndapply f
guardianship ofachiithe Act requires only thBC€att he chi
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C.

D.

the time of the application for the court to have jurisdiction to hear an application for custody
or guardianship.

Courts
1. Supreme Court

The Supreme Court has jurisdiction to deal with all matters relating to custody, guardianship
and access to tdren, pursuant to thgivorce Act theFamily Relations Acand theChild,

Family and Community Service.Attis includes orders restraining contact or entry to the
matrimonial home.

The Supreme Court haarens patijizésdiction oveall childrenr the provincen operation,
this can allow the court to transcend the statutory letter of the law in the best interests of the
child.

A written agreement about custody or guardianship may be given the force of a court order
under ss. 121 and 122 of Eaenily Relations Aitit is filed in court.

An order made under tHBivorce Actcan be registered for enforcement in any other
provi hceds Supreme Court registry.

Custody

In the absence of a court order or a written agreement, custody of a chadaigmidie person with
whom the child usually residé$wo or more persons claim custody under this head, the person who
usually has the deyday personal care of the child has legal custody rights ui@enitheRelations

Act (ss. 34(2)(c) and (d)ne must bear in mind that the Act does not touch etodiay life until it is
invoked, usually by filing a lawsuit or by making an application.

When application for a custody order is made, the court may impose any terms or conditions in a
custodyaler it deems to be 0i Family RelatiohseAsti35)A pesar e st s @
or persons who has custody rights under a court order may exercise those rights to the elkclusion of a
other persons (s. 34(2)(a)).

L. Factors in Awarding Custody

The factors the court must consider in detel
in s. 24 of th&amily Relations Aand at s. 16 of thHRivorce Act These factors include the

chil dés heal t hbeing,nhit orehenetucatemd training eahdl the love,

affection and similar ties that exist between the child and other persons such as relatives and
family friendslf appropriate, the views of the child will be considered. For a custody order
relating to a teenager to be prdgticanust reasonably conform to the wishes of the child

(O6 Connel (1998),.42 R @td)ae (B.C.CAgxander v. Alexar(deB8), 15

R.F.L. (3d) 363 (B.C.C.A))).

Other factors have emerged through the common law, including a préfiatesiddings

remain together and a willingness to look into the character, personality and moral fitness of
each parent. However, there is no presumption against the separation d?s{Blirgs\y. P.
(A.C.),1999 BCCA 203). The welfare of the dhkildot determined solely on the basis of
material advantages or physical comfort, but also considers psychological, spiritual, and
emotional factorKing v. Low1985), 44 R.F.L. (2d) 113 (S.C.C)). The court will take into
account the personality, chtegcstability, and conduct of a parent, if appropBetev( Kirk

(1986), 3 R.F.L. (3d) 377 (B.C.C.A))).
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Agreements between parties regarding cust ol
agreement is important, but only one of several factoestaddn into consideration when

determining the best interests of the child. The degree of bonding between child and parent is

also taken into consideration. The biological link does not outweigh other considerations, but
when all other factors are eqtla, custody of the child is best served with the biological
parentsl(. (A.) v. K. (D.R000 BCCA 4554{. (C.R.) v. H. (B.A2005 BCCA 277).

Race and aboriginal heritage are relevant considerations, big defdmminative of custody

alone. The iportance of race differs in adoption cases, where it may be given more weight
because the court is making a decision abou
(Van de Perre v. Edwaafl SCC 60). Aboriginal heritage is to be weigheavitonther
factors in a deter mi Hab)ivovh (HYO97)B.Ca.No.RldH s be s

(QL) (S.C)).

Issues of parental mobility may arise in conjunction with custody issues. That is, one parent
may wish to relocate away from agogiarent with whom they share custody. Sioadon v.

Goertzthe BC courts have considered the following factors in determining whether a proposed
move is in a childds best interests: the pa
parems and their new partners; employment, security and prospects of the parents and, where
appropriate, their partners; access to and support of extended family; the difficulty of exercising

the proposed access and the quality of the proposed accessvié tiseaittaved; the effect of

the move on the childb6s academi édeingofth@at i on;
child; the disruption of the childbds existi
desirability of the proposed new familig for the child; the relative parenting capabilities of

ei ther parent and the respective ability t
relationship with both parents; the separation of sibling; and the restraining or educational
opportunites for the moving parei@rie v. Or00 BCSC 1584).

Clients may wish to vary a custody order. The threshold for a variation of a custody or access
order is a material change in the circumstances affecting the child. There is no legal
presumption in fao u r of the custodi al parent, al t hot
respect. The focus is on the best interests of the child, not the interests and rights of the
parents@ordon v. Gog¢ti296), 19 R.F.L. (4th) 177 (S.C.C.).

Section 15 of thé&amly Relations Actllows the court to order an assessment by a
psychol ogi st of each prashptwihdhe chiiddhaeserepprisargg abi | i
particularly important where the dispute over custdilyeisand unlikely to settié.s. b

assessment provides the court with an independent and neutral expert opinion. In cases where
expert evidence would assist the court, the court should order a s. 16uptzont. (Gupta

2001 BCSC 649).

The Family Relations Acbntairs presumptions aoit custody and guardianship when one
paent is absent (ss. 27 and BAgse sections of the Act allow for the lone parent to make
decisions in a childbds |ife absent a second

Types of Custody Orders
a) Interim Orders

An interim order is a temporamder made once the proceedings have commenced

but beforethe final order is pronounce@iourts will usually make interim custody

orders while an action in divorce is underway, with an eye to thedcbs | mme di a
best interest€ourts tend to favour sility, so an interim order is likely to favour

the party with custody at thené of the marriage breakdowhis is also why an
interim order in your clientés favour m
final custody order.
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b)

d)

Sole Custody

Sole cusdy, in which one parent provides the primary residence and is mostly
responsible for ddg-day care, can be granted in cases where the parents request
such an arrangement, where they live far apart, or where relations between the parties
are so poor as preclude cooperation

Joint Custody

In joint custody, both pams have custody of the chNghile the child may spend
more time with one parent than the other, the parents cooperate in raising the child,
acting as both joint custodiand goint guadians of the child.

Shared Custody

Shared custody is a form of joint custody in which the child spends an almost equal
time with each parent, often switching homes on a frequenebasisfew days

or once a weeklJsually, this requires that the paréwésnear one another and

have good communications skills and that the child is able to adapt to living in two
homes.

Split Custody

On rare occasions, courts will order sibliodive with separate parertsis is
usually a drastic solution, orderaly after ecamily Relations Ast 15 report is
submitted to the court.

Other Custody Issues

a)

b)

Consent Orders

Where there is agreement on the terms of maintenance or custody provisions, but no
written agreement, a consent order may be made by theaoilytRelations Act

s. 10) if the written consent of the party against whom the order is to be enforced has
been obtained.he order can exteadly to the terms consented to.

Enforcement of Custody Orders

Where a custody order is in force, the court melke an order prohilvig
interference with a chilithe court may further order sureties and/or documents
from the person against whom the order is made, and require that person to report to
the court for a period of timEgmily Relations Ac. 38).

Also available are Police Officer Enforcement Clauses, where a police officer is given
the authority to enforce a custody order.

A child abducted but taken elsewhere within the province will bedetnirthe
rightful custodiarAbduction is an offence der s. 128 of thEamily Relations Act
with a possibility of criminal proceedir@snfinal CodeR.S.C1985, c. &6, ss.
280281).Where a custody order is in effect, abduetiaunts to contempt of
court. The Criminal Codenakes it an offence for aratustodial parent to abduct a
child.
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c) Parental Mobility

This issue arises in situations where the custodial paresttaisiove away with a

child. In Gordon Goertz[1996] 5 W.W.R. 457 (S.C.C.), the Supreme Court of
Canadaet out the basic principl©nce the parent applying for the change meets a
threshold requirement of demonstrating a material change in the circumstances
affecting the child, the court is required to embark on a fresh inquiry into what is in
the best interests of the chiithctos to be considered include the desirability of
maximizing contact between the child and both parents, the disruption to the child
and the childds views.

E. Access

Unless a parent poses a risk to the safety dyeivgllof the child, he or she will usuadyaloved
access or visiting righ@ourts can make an order for access and may view a custodial parent who
denies access as acting aghmsiesst interests of the child.

NOTE: It is important to note that access is a distinct and separate issckildrormaintenance.

Denial of access is not grounds to withhold maintenance; nor is a failure to pay
maintenance grounds for withholding access.

1. Factors Considered in Making an Access Order

The overriding principle remains thest interests of the childhe courts will not be bod
by the wishes of the chilthe courts will look into several &astin making access orders.
These include:

e The age of the child: older children will be allowed longer visits, but courts will also
consider the wishes of dnédn over 12 who may not wish to see thecostodial parent;

e Distance between homes: if the distances are great, courts may order longer stays;

e Conduct of the nowustodial parent: access can be denied for reasons such as alcoholism,
abuse, past attetapto abduct the child, or attempts to alienate the child from the
custodial parent;

e Health of the nowrustodial parent: if health problems limit themans t od i al par e
abhility to care for the child, access may be limited;

e Preference of the child:urts will consider the wishes of children older than 12.
2. Types of Access Orders
a) Interim Orders

After making an interim custody order, a court will often graess on an interim
basisUsually, such an order will favour the status quo, so asnbizendisruption
for the child.

b) Specified and Unspecified Access

Specified orders set out the times and places at which-thestoolial paremhust
have access to the chigecified aters are generally prefertéuaspecified access is
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less common and @dered when the parents are willing to accommodate one
another.

c) Conditional Access

Courts may impose requirements, such as not smoking or using drugs @m alcohol
the presence of the chilfithe parent fails to meet the condition, access may be
denied

d) Supervised Access

Courts may order visits to be supervised by a designated third party if there are
concerns about abuse, abduction, mental and physical handicaps or attempts to
alienate the dd from the custodial parent.is up to the custodial gant to
demonstrate that access should be supervised.

Guardianship

Guardianship may be the most important aspect of any legal arrangements concerairmmndhe car

control of the childrerGuardianship encompasses the whole bundle of rights and obligaticed

in parenting a child, including making decisio
health care, dental care, extracurricular activities, etc.

When they are still together, parents are presumed to be joint guardiansplayinghh and act i v
in the upbringing of the childpon marital breakdown, this can change either by agreement, by order

of the court, or by the operation of s. 27 offAmily Relations Aotvhich defines the sole and joint
guardianship gfarentsn various situations.

Parents can alsgpoint a guardian in a willthe parents are both dead or have abandoned the child,
the Public Guardian and Trustee becomes the chi

L. Kinds of Guardianship
a) Sole Guardianship

The parents or a court yndecide that one parent should be the sole guardian.
This effectively strips the other parent of any role he or she might have in

raising the child. This is an extreme step, taken only when one parent has been
shown to be either uninterested in or indepaftproper parenting.

b) Joint Guardianship

A court will order or the parents will agree to joint guardianship, setting out the
par ty 0ts onel antthieeis some detdihe standard arrangement, set out
below, is known as the Joyce Model, a setesffrefuently incorporated in court
orders and separation agreements:

The parties are to share joint guardianship of the child, defined as follows:

a) the parents are to be the joint guardians of the estate of the child;

b) in the event of the death of eitlparent, the remaining parent will be the sole
guardian of the person of the child;
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c) the parent who has the primary responsibility for the-day care of the child
will have the obligation to advise the other parent of any matters of a significant
natue affecting the child;

d) the parent who has primary care will have the obligation to discuss with the
other parent any significant decisions which have to be made concerning the
child, including significant decisions concerning the health (except emergency
decisions), education, religious instruction, and general welfare of the child;

e) the parent who does not have primary care will have the obligation to discuss the
foregoing issues with the parent and each parent shall have the obligation to try
to reach greement on those major decisions;

f) in the event that the parents cannot reach agreement with respect to any major
decision despite their best efforts, the primary care parent shall have the right to
make such decision;

g) the other parent shall have thatrig seek a review of any decision which that
parent considers contrary to the best interest of the child; and

h) each parent will have the right to obtain information concerning the child
directly from third parties, including but not limited to teaddwissellors,
medical professionals, and third party care givers.

G. Other issues
1. Child Abduction
a) Criminal Code

Sections 280 to 285 of t@iminal Codedeal with the offences of abduction.
Section 282(1) provides that:

Everyonewho, being the parent, guardior person having the

lawful care or charge of a person under the age of 14 years, takes,
entices away, conceals, detains, receives or harbours that person in
contravention to the custody provisions of a custody order in
relation to that person made bgoart anywhere in Canada with
intent to deprive a parent or guardian, or any other person who
has the lawful care or charge of that person of the possession of
that person is guilty of an indictable (10 years) or summary
conviction offence.

Section 283reates a similar offence for circumstances in which there is no custody
order.

NOTE: Students should be especially careful when giving advice in custody disputes
to avoid inadvertently giving advice that may lead to the commission of
these offences.
If there is evidence that a parent may abduct a child, or if there is evidence that visits
are very oairsnfwid i, n@caereieaRh Marflo6), 86 deni ed
D.L.R. (2d) 328 (B.C.C.A)).

b) Child Abduction Convention

The Hague Convention on the Ciispects of International Child Abduction
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enables a person whose custody rights have been violated to apply to a central
authority for the voluntary return of ttald, or through court ordd¢eep in mind

that not every country is a signatory taHhgie ConventiorApplications can be

made either in the personds jurisdiction
abducted.

The cenial authority has several tasks:

a) to discovethe whereabouts of the child;

b) to take precautigrto prevent harro the child,;

c) to encourage voluntary return of the child or sonee afiteeable arrangement;

d) to facilitaé administrative processes; and

e) to arrange for legal advice where necessary.

It appears that the Convention applies where the parents are sapaatiied and
the child has been in the sole custody of one parent.

Finally, it should be noted that the Central Authority does not deciderits of
any custody orddt.is merely an enforcement agency.

A federal coordinator of the Department afide deals with abductions to France,
Switzerland, Portugal andn@adal he contact number is (613) 9326.

If the child has been taken to another jurisdiction, contact the Department of
External Affairs, 12Sussex Drive Ottawa, K1A 0@&tention: 1..A. The cotact
number is (613) 99B07.

A further resource in the case of abductions and violations of custody orders is the

office of the Child Youth and Family Advocate;380Howe Street, Vancouver,
B.C.The comact number is (604) 73303.

2. Child, Family and Community Service Act

Under the Act, a Director or member of the municipal or provincial police forces can
apprehend any child under the age of 19 years when the child is belieuechdedef
protection or careSection 6 lists conditis justifying temporary protective custody under this
Act.

Within seven days after the childds removal
Caurt for a presentation hearifitpe Director must, if possible, inform the child, if 12 years of

age oover, and each parent of the time, date, and ptaechefaringf the situation warrants

it, a hearing may result in temporary (or permanent) custody of the child being given to the
Director or some other agency Shapter 5: Children and the Law).

XIl. ADOPTION
A. Legislation
1. Adoption Act, R.S.B.C. 1996, c. 5

The Adoption Actgoverns adoptions in B.The Act provides for the licensing of adoption
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agencies, which, in addition to the Director of Adoption, exclusively provides for the
facilitation, matchingidoption planning, pr@acement assessment, placement services, and
postplacement counselling ansessments for adoptions in B.C.

The Adoption Actenables any adult person to apply to adopt a chiddadwpt another adult
person.Under ss. 5 and92 one or two adults may apply to adopt a CHilid. allows
unmarried couples, including samessagles, to apply to adopt.

For all purposes, an adopted child becomes the natigralfche adopting parent(3he

Adoption Actstates that the rightse those of a child born in lawful wedlock to the adopting

parent(s), and the existing parents of the adopted ehtdece t o0 be t Wwo chi | do&.
legal exceptions under the Act are:

a) an adopted First Nations child does not lose status, righiesggsivdisabilities, and
limitations acquired under timglian Actand other Acts (s. 37(7)); and

b) adoption adds a prohibited degree of consanguinity for the purpose of marriage or laws
relating to incest (s. 37(4)).

The adopted person takes the givemessspecified in the adoption order, and the surname of
the adopting parents, unless the court orders otherwise (s. 36).

An adoption effected under the law of some other jurisdiction is valid in B.C. as though it had
been made underat@(sC47)6s adoption | egi sl

Under theAdoption Act s. 63(1), birth records may be disclosed to btthphirents and

adult adoptee3he Reunion Registry facilitates @nsiiand disclosure of recorflee Act

provides for filing of nodisclosurevetoes and noortact vetoeskurthermore, openness
agreements are recognized by statutes and may be entered into by the adoptive parents, the
birth parents, and others with a relationship to the child, after consents to adoption have been

signed.
B. Procedure
1. Consent

Sectio 13 of theAdoption Actrequires that no adoption order may be made without the
written consent of:

the child, if 12 years of age or over,

the birth mother;

the father;

e any person appointed as the child's guardian (or if none, the Public Trustebg where t
child has no parent.

The court may dispense with any of the requirements for consent where it is satisfied that the
person has abandoned or deserted the child, cannot be found, is incapable of giving consent,
has persistently neglected or refused tmilmate to support he or she is liable for, or is a
person whose consent ought, in all the circumstances of the lnaskspensed with (s. 17).

The court may act on the written report of the Superintendent of Family and Child Services
without further eidence.

Where a child is a permanent ward of the Superintendent of Family and Child Services, the
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Superintendent, as guardian, must consent.

The consent shall be suppotbgdaffidavit of the person consagtandof the witness to the
consentEach #idavit must state that the effect of the consent and of adoption was fully
explained to the person consenting, and that he or she sigremhsdwet freely and
voluntarily The affidavit othe witness must support tltxampés are included in Appendix

C. Preferablythe witness to the consent should be the lawyer or notary public who explains
the effect of the consent and adoption.

No one, other than the child to be adopted, may revoke his or her consent without showing
that it i sinterestst he chi |l dds best

The consent provisions contained in s. 13(1) requires consent of:

e The chitl, if 12 years of age or ov€hildren aged between seven and 11 must be
interviewed to ascertain whether they understand the meaning of adoption, and their
views onhe proposed name changes;

e The birth mother.To be valid, the child must be at least 10 days old at the date of the
mot her s written consent; and

e The fatherThe definition of a father for the purposesamsent is found in s. 13(2).

The court may dispse with the need for consdrom some of these partidzarental
consent may be disposed of if it idetiest interest of the chilthe consent of a child over

12 years of age can only be dispensed with if the child is not capable of givingedn inform
consent (s. 17(2)).

Notifying the Director of Adoption

The Director of Adoption is designated undeF#maily and Child Service Aahd appointed

by the provincial governmeAtperson wishing to apply to adopt must notify the Director of
Adoption inwriting of his or her intentioA@option Act,s. 31) at least six months before
filing the application unless:

e the child has been pladed licensed adoption agency;
e the child is reladeto the applicant by blood; or

e the applicapparents the childds ste

The Director of Adoption then makes an inquiry and files a report witbuthdefore the
hearing datéNot less than 21 days before the date fixed for the hearing of the application or
an application to dispense with consent, the applicardgiveua copy of the application with

a notice of the date of hearing to the Superintendent or licensed adoption agency.

The court may di spense with the times need:¢
report shows good cause that the waitingdpsriaot necessary to protect the interests of all
parties (s. 6(9)).

Potential adoptive parents must notify either the Director of Adoption or the adoption agency

as soon as possible before the child is received in their home, and then in writliay within
days after the dtliis received?rior notice is required to allow the adoption agency or the
Director of Adoption to receive or provide information to and fromaheal and adoptive
parentsSuch information may include providing alternatives tarth parents, doing a pre
placement assessment of the adoptive parents, counselling adoptive children if necessary, and
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ensuring that children over 12 have given an informed consent.

Under s. 33, a peglacement assessment must be made by eithéretttert»f Adoption or
the adoption agency, providing a recommendation on whether the adoption should be made or
not, or whether insufficient information is available to make the determination.

Adoption by the Childdés Bl ood Rel ati

The Drector of Adoption does not reéo be notified nor make a oepwhere an adult
husband and his wife together apply to adopt a child of either of them, or where a blood
relative of a child applies to adopt the child, unless the applicants condudhekitddas

shown a need for the making of an adoption order (s. 7(1)).

In the case of stepparent and blood relative adoptions, the application may not be made until
the child has lived with, and been in the custody of, the applicant for at leathsigriooto
the applicationgexcept by order of the coufthe court may still order eport from the

SuperintendentVhere a report from the Superintendent is not necessary, the material filed in
support of the application should inform the Superiatend

e whose care the child has been under since birth;

e in the event that the natural parents were married, consent of both parents or proper
reasons for the omission of such consent;

e how long the applicants have been married;

e the ages and occupatiohthe applicants;

e whether or not either of tlagplicants have any otherdregih living with them;

e that the applicants have the ability to bring up, maintain and educate the child; and
e any unusual circumstances relevant to the application.

Where all Parties Have Consented to Adoption

If all of the necessary consents have been obtained, no notices need be given and the
application is made under Rule 10(2) of theRRilEs of Cour{Supreme Courtlhe real

application is thus the Praecipe and all ditec u me nt s can blichtha he mat
application is foundéd

Where a Consent is Not Obtained

Where aonsent is not obtained, Rule 10(2) cannot be used and an application must be made
to dispense with consent.

Since it is preferred that theifgen not contain requests to dispense with consents, the
applicants should file, with the petition, a Notice of Motion and supporting affidavit under Rule

44 asking thatish consent be dispensed withis nvolves appearing in chambEéis. the
motion b begrantedt her e can be no persdrecwkd®e byi nth
adoption order.

The Notice of Motion can be set for hearing on the samagitite Petition for Adoption.

Separate orders would be filed, with the order dispensing with ére beimgy entered first
andthe Order of Adoption secondhis, of course, would all be subject to the ruling of the
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judge hearing the application.

NOTE: Each document should have a separate backing sheet.
6. Revocation of Consent

Fraud, undue influence, duressmay invalidate conseht.the absence of such defect with
the agreement, the court may only revoke consent if it is in the best interests of the child.

Consent may be revoked in writing before the child is phatmeation Act s. 18)The birth

mot her may revoke withinde3® oddy s hefThthh d ddisi |
child may revoke consent at any timerbdhe order is made (s. Zdjer the child has been

placed, subject to the above, consent may be revoked only bydeownd only if it would

be in tle best interests of the chilthe application for revocation of consent must be made
before the granting of the adoption order (s. 22).

7. Checklist for Filing an Adoption

The applicant should include:

e the peaffidavit, oner s o

e Petition;

o front page;

e second page: facts wherBuperintengh t répsrt required;

e second page: facts when Superintendentd&s r
e consent of parent to adoption;

e affidavit of witness to parentds consent;
e af f i daviconsanfftoadogtiore nt 6 s

e Requisition to have adoption heard in chambers;

e sample order after hearing in chambers;

¢ Notice of Hearing of Petition;

e sample requisition re: Desk Order for Adoption;

e Sample Desk Order for Adoption (no hearing necessary); and/or
e order after hearing in chambers.

XIl. NAME CHANGES
A. Legislation. Name Act, R.S5.B.C. 199, c. 328

The instructions for changing a surname are outlinedNiautte Act The procedures for changing a
first name are much less formal and are not set out in Egée8bction XI1.C: Changing a First
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Name, below).The Department of Vital Statistics provides a name change package gothplet
forms and instruction§hey can be reached in Vancouver at (60203860

Note the court decision iociuk v. Briti€lolumbia (Attorney Gelfizdéi3] 1 S.C.R. 835 which declared
ss. 3(1)(b) and 3(6)(b) of the British Colurklie Statistics Aainconstitutional. These sections

prevent a father from having the hegfathatbenrd
under s. 15(1) of the Canadidmarter of Rights and Freedoms.

Changing a Surname

1. General
Any person may apply to change his or her own name.
a) At the Time of Marriage

A person may elect to:

e retain the surnanie orshe had immediatddgfore marriage;
e use the surnanie orshe had at birth; or

e use the surname lois orher spouse by marriage.

b) A Parent with Custody of an Unmarried Child

A parent with custody may chanthe surname of their childe or she must
submit written consenf:

o the child if the child has attained the age of 12 years;
e the other parent, if living; and

e the applicantds spouse if the applica
that of the applicantds spouse.

A parent with custody of an unmarried child aflay that child to informally use

any surname he or she wants, and that child may be ragigieds one under that

nameNo consent from the other gaut is necessary in this cAsgarent may apply

tochanga mi nor c¢ hi lltdsdalsopossiblento apple fgraalchange of

name if the other parent;

a) i snd6t paying maintenance for the child
b) hasnoét exercised accead of the child f

¢) the whereaboutd the other parent are unknown.
c) A Widowed Person

A widowed person may apf® change their surnanide applicant must submit a
death certificate, or if the death occurred in British Columbia they may state date and
place of death and name of spouse.
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d) A Divorced Person

A divorced person may, upon divorce, go by the nameolistad or her birth
certificate.

Eligibility

To be eligible to change his or her name unddlatime Acta person must be:
a) an adult; or

b) if a minor, must be a parent having custody of his or her children;
and:

a) must have lived in B.C. for at leastehmsnthspr

b) must have resided in the province for at least three months immediately prior to the
date of application (s. 3).

Procedure
a) When the Applicant Has Already Assumed the Name

Sometimes the name to be legally adopted is one thinédwds lreemformally
assumedThe assumed name should be indicatexhpreparing the application
fomFor example: o6...change HegrySmahpnte f r om
Henry Smitho.

b) Publishing Notices of Intention

A person who wishes to legally changerhigionameés no longemrequiredto
publish a notice of intention.

c) Making the Application

When making application for a change in his or her surname or given name, or
both the surname and given name, the applicant must insert his or her name in full
in the notice of application for a change of name.

Application for a legal change of name must be accompanied by:

a) the birth certificate, landed immigrant identification card or Canadian
citizenship certificate of the applicant, and others included in tbatiaopl

b) a marriage certificate where the change affects the name of a married man or
woman (not required for persons married in British Columbia);

c) any required consents, as above;

d) proof of custody from applicants who have been divorced, respecting any
children included in the application who were born prior to the divorce;

e) the statutory fee of $137, and $27 for each additional individual; and
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f) proof of death from widowed applicants respecting any children included in
the application.

NOTE: Information can be obtained from the Division of Vital Statistics
(Vancouver telephone: (604)-8887) regarding other related procedures
such as a brideds election of surna
resulting from adoption, legitimisation of birth, or Wissa of marriage,
or due to improper registration of the birth originally.

C. Changing a First Name
L. Eligibility

Anyone mayhange his or her first nantéwever, minors should be advised that they
must obtain the written consent of their parents to do so.

2. Procedure

The client does not need to go through the application procedessanetor changing a
surnameThe client can start using another first name at any time.

All identificationdi ncl udi ng credi't cards, dschoot er s |
records (where applicable), health care cards, bank accounts, and birth éestificédes

be changedo the first name being usékhis can be done by contacting the relevant
organizations and filling out a Change of Name Form.

Usually,theclent 6 s f ormer first name wil|l become a

Additionally, a change of name application can be included in the writ and Statement of
Claim filed in divorce proceedings to avoid the foregoing procedure.

XI1l. COURT PROCEDURES
A. Supreme Court

The Spreme Court is the only court that hears actions und@ivhkee Act Under theFamily
Relations Actthe Supreme Court has both statutory and inherent jurisdiction to decide all maintenance,
division of propertycustody, and access matf€nerefore all Family Relations Ad$sues can be
incaporated into a divorce action.

All Supreme Court procedures are governed undeuléne of CourtJnless a client is familiar with
these rules and able to strictly adhere to the formal procedures, thihpald@apgear in Supreme
Court with representation.

Actions are started when a petitioner files a Writ oh8osrand a Statement of Claatters may be
decided through interldomy applications or by tridhterlocutory applicatiorere hearings heid
chambers. No witnesses are cdlhstead, all evidence is taken from sworn affidavits. If the judge or
master is satisfied with the credibility and substance of the evidence presentedethreroeder can

be grantedA final order may be obtathat trial or by way of a summary trial on affidavit evidence if
there are no serious issues of credibility.

B. Small Claims Court

Clients can enforce agreements concerning the division of assets between persons in a common law
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relationship and between thaseother relatinships in Small Claims Co@#eChapter 22: Small
Claims Procedure for more detailOne may be able to make a trust claim in Small Claims Court as
well.

Provincial (Family) Court
1. Jurisdiction

Provincial (Family) Court has jurisdictioer theFamily Relations Aaver matters of
custody, access, maintenance and guardianship, subject to the jurisdiction ofrtbeustgoerio
and the federal governmed®tovincial (Family) Court has jurisdiction over the enforcement of
maintenance ordewhether made in Supreme Court or Provincial (Family) Batlet (.
Butler(1981), 27 B.C.L.R. 268 (B.C.C.A.)) and hgimabrjurisdiction to make minance
orders and twary or rescind its own ordePsovincial (Family) Court can also makeg, var
rescind, or enforce its own custody/access orders, but does not have the power to make orders
regarding occupancy of the family hoRwg(ase v. Pol¢l®8?), 1 S.C.R. 6¥yhere the
Supreme Court has made an order respecting custody, accesanoggintechild support,
Provincial (Family) Court will be unable to vary that order, altheuguth can enforce the
order.

The Provincial Court offers free counselling and mediation services to family members
corsidering separation or divorthe Fanily Justice Counsellors (who may also be probation
officers) will try to help the parties reach agreement on contentious matters.

2. Contacting Provincial (Family) Court

Clients should phone Provincial Court (and ask for the Family Court Divisia)tn &l

arrange an interviewn Intake Officer will speak with the client, and if the problem is
something the Provincial Court deals with, the client will be assigned to a Counsellor and an
appointment will be arranged.

For a list of Family Courts in thewer Mainland, s&hapter 23:; Referrals.

3. Family Justice Counselors

Clients should be advised that Family Justice Counsellors are not lawyers and do not
necessarily know what theclientd s r i ght s a n ClierdsisHoldldgegktldgad ns ar e.
advice before signing any agreement.

The Family Justice Counselling Service helps people seeking remedies for their family problems
through the court or through coefi;ig and mediation servicBse aim of the cowellors is

not reconciliatiorWhere a couple indies a willingness to restore the marriage, they will be
referred to a maage counsellofhere are also clerks who help clients understand and
implement child support guidelines.

Counselling is neadversarial'he counsellors are impartial third partvho will assist both
spouses in coming to an-aficourt settlement, although the counsellors are nanhdban

quality and expertig&fter gathering minimal information, the Counsellor will normally send a
letter to the other spouse to advise drifner of the situation and try to set up a meeting with

the first spousand the counselloAll information received from a spouse is private and
confidential and will not be given out except with the express permission of that person, or as
required bjaw.

Counsellors attempt to avoid court disputes by obtaining a Condentf this is not
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possible, pertinent details regarding custody and maintenance will be obtained, and forms will
be prepared for court.

The counsellors will:

e provide informationregarding the court processes, available options, and current
legislation;

e offer conciliation and mediation services;

e investigate the matters under dispute;

e help with court applications and general preparation for court; and

o screen for family violensituations and direct parties to the appropriate services.

The client can choose to avoid the counselling sandcappear in court directlhe
counsellor to whom the client has been assigned will still offer assistaheeayplication

forms, at. The Family Justice Counsellors can be reached at (6682&§@ancouver) or

(604) 668636 (Burnaby).

Family Justice Counsellors deal exclusively with issues of children and support. In limited

circumstances, and for clients with assets or dehale$25,000, a Family Justice Counsellor
can mediate an agreement

Provincial (Family) Court Proceedings
a) Application to Obtain an Order

Most proceedings in Provincial Court are commenced by filing an Appecatio
Obtain an Order (Form 1Yhe applicddn commences an action in Provincial
Court, ad requests a specific remddhe application can be filed at either the court
registry orin a family justice registior procedure serovincial Court Family
Rules

The application must be filed and pealy served on the respondé&miuch like

the procedure in Small Claims Cduntnless the judge allows otherwisbe
following documents must be served with the filed copy of the application when it is
served on the respondent:

e ablank reply form (Far3);
e ablank financial statement form (Form 4), if the applicant is seeking an order for
child, spousal or parental maintenance or a variation of child, spousal or parental

maintenance; and

e a filed copy of the applbledoaumentaton f i nanc
under Rule @), if applicable.

b) Reply
The responehnt must file a reply within 8ays of being served with a copy of the
application, or a default judgment may behsaadavour of the applicant.the

respondent disagrees with #medy sought, he or she should be advised to obtain
|l egal counsel to dispute the applicantds
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a)

?

The respondent must:
e complete areply in Form 3, following the instructions on the form;

o file that reply, together with three copies of it, in the yegittere the
application was filed; and

e i f applicable, file with that reply t

financial statement and applicabtid@ntation referred to in Rul&@Xb).
In the reply, the respondent may:

e consent to oner more of the orders in the application;

e disagree with anything claimed in the application, stating the reasons for the

disagreement;

e apply to the court for child access, spousal maintenance, or a restraining order

prohibiting interference under thenily Relations Aceind/or
e apply to the court for an order to chaggjeting orders or agreements.

Family Justice Registries

Family Justice Registries are designated by Rule 5 of the Provincial Family Court

Rules. Under the definitions in the Rutéaily justice registryteans the
Vancouver (Robson Square), Surrey, Rossland, Nelson or Castlegdt tbgistry.
registries, the parties will be obliged to comply with additional requirefoents be
the application is heabth parties will meet withFamily Justice Counsellor, and
both will be obliged to attend a péirenafter separation progrdina settlement
cannot be reached with the assistance of the counsellorstehgiithae referred

to court.See Rule 5 for more information.

First Appearance

If the application is filed with the court registry, the clerk must serve the parties with
notice of the time and place they are to attend court for a first appearance to fix a
date for he hearing of the applicatidiote that this notice isétld o Tr i al Not i

although the matter is set for adate hearing.

Pre-Trial Conferences

The parties may be ordered to hold anmkconference during which the judge

may rule on any issues not requiring evidence, make an order, discuss the

procedurghat will be followed at trial, order that certain evidence be produced, or
make arrangements for disclosure of

Family Case Conference

A judge may order a family case eené®, or one may be requesiHk
conferencésinformal and off the recoriihe meeting is between the relevant parties
and a judge and istended to reach a settlemevdte that the judge has the
authority to make orders whether or not the parties agree to the order.
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9)

n

Witnesses

Witnesses are suroned to the court by subpoekiowever, a subpoena is not
necessary if the witness is prepareappear in court voluntarilf.a subpoenaed
witness does not appear in court, a warrant nmiagueel for his or her arresb
require the attendance of i#ness, a party must complete a subpoena in Form 15,

and serve a copy of the subpoena on the witness personally at least seven days before

the date the witness is required to appear.

In Provincial (Family) Court, the person who subpoenas the witnspsrisilbée
for that |\dleeaestmateddrével expese n a

Affidavit Evidence

At trial, evidence may be gieeally or by sworn affidaviividence may be given by
affidavit at a trial or hearing only if permission is granted by a judge, either on
application broughty notice of motion under Rule 12 or under Rule 8(fhig).
evidence must be in Form 17.

Notices of Motion

Three copies of a notice of motion must be filed in the court registry and one copy
must be served on the other partiesaat three days before the date for hearing the
notice of motion in court when a party wishes:

e aninterim order to be madieatnily Relations Ad. 9);
o to file documents in another registry;

e to have a prerial conference;

e to cancel a subpoena;

e an oder to produce documents;

e an order requiring that paternity tests be taken;
e to use another method of service;

e to settle the terms of an order;

e to extend atime limit;

e to change or cancel exparterder;

e to have afile transferred;

e to have disclose; or

e obtain directions on procedures not irfamily Court Rules
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/) Trial

Provincial (Family) Court triglan adversarial proceedDlients are there to give

the judge enough facts so that he or she can make a decision about the .application
Howe\er, the judge often gets involved in the presentation of evidence, especially
where one partg not represented by counsel.

k) Procedure for Enforcement of Custody Orders

An application form (Form 21) and copy of the custody order must be filed in the
regisry.

/) Procedure for Enforcement of Maintenance Orders

The most effective and simplest method of enforcing Maintenance Orders is to
register with the Family Menance Enforcement Progré&or more information

call or write the Enrolment Office, Box 578Rtoria, B.C., VBR 6S8; telephone:
(250) 35@8®, tolHree: 18006637616.

m)  Orders

Orders come into effect on the day that they are madss thdejudge orders
otherwiself the party in whose favour the order is made is unrepresecierf, a
must pepare the orde@t her wi s e t h kawyérail peparectte orgen r t v 6 s

If there is a dispute about the terms of an order, a party may applyddahatlg

the dispute settle@nce an order is signed and approved, it must be given to the
cout registry to be signed by thdge and filed with the couttherwisethe order

is not enforceablét any time, a judge may correct an accidental clerical error in an
order.

n) Compliance with Provincial (Family) Court Rules

If any of theProvincial (Faily) Court RulegBritish Columbia) are not complied

with, the judge may disregard the incorrect procedure or order, order the hearing or
trial to continue as if the respondent were absent, or give any direction he or she
thinks is fair.

XIV. GLOSSARY

ANNULMENT

A judicial pronouncemedeclaring a marriage invafitthough it is commonly thought that an annulment has
the same effect as if the marriage never took place, it is still possible to divide property under Pani$/of the
Relations Act

APPLICANT
Person seeking a court ordieProvincial Court, the parties are called the applicant and the respondent, but they
are plaintiff and the defendant undeiFamily Relations Aahd theDivorce Act

CHILD

Under theDivorce Act a 06chi gedofstheclmakrdi af two spouses or
age of majority and who has not withdrawn from their charge, or is the age of majority or over and under their
charge but unable, by reason of illness, disability or other cause,aw Withtitheir charge or tibtain the
necessaries of fife
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Under thekamily Relations Act 6 a per son un dEamily RdadonsaAgtel(1)p. Howéver,for e ar s 6

the purposes of <child maintenanc eder@idnirc relationgcsthea per s
parents of the person, is unable because of illness, disability, or other cause, to withdraw from their charge or to
obtain the nkaoilgBdatonsiAetB87)of | i fed (

Under theAdoption Act 0 a n  uersorauder theeage offil9 years

CUSTODY
Caring fora child on a dap-day basi€ustody can be either sole or joint.

DECLARATORY JUDGMENT
A judgment given by the court in the form of a declaration, such asFamilyRelations Aatleclaration that
there is no possibility of reconciliation.

DEPENDANT
Anyone who relies on another to support him or her.

SERVICE EXJURIS

When the person to be served is outside the province.

FILING

As in filing pleadings, affidavits, property and falastatements, etn.court.A document is filed at the court
registry and forms part of the court record.

GUARDIANSHIP

I nvolves the right to be consulted on matters rel.
extracurricular actids, social envirarent, etcPlease note that the definition of guardianship varies between the

Family Relations Aanhd theDivorce Act

INTERIM ORDER

An order that is granted priorthe making of a final ord&he order is good until a further order of the court or
ageemehbetween the parties is makdee final order will not automaticallythe same as the interim ordenr.

interim order to determine custody and asset management while the matter is still in dispute is common in many
divorce proceedings.

INTERIM EX PARTE ORDER
A temporary order made when one party is not piggeaason of lack of notiCehis order is usually only
granted in an emergency, such as the kidnapping of a child.

JUDICIAL SEPARATION
A decree by the courtkat does not affect the coepb s mar i simdyaclowdedgiss ,t hiet uni ona
disintegratiorMore expensive than a divorce and hardly ever used.

IN LOCO PARENTIS
Where someone who is not the biological parent of a child steps in and takes over all the duties and
responsibiliis of a parent for that chilchis commonly includes stepparents.

PETITIONER
The person who presents a petition to start em&cta court or legislatufiénere is no longer any kubing as
a divorce petitiolNow there is a specialized writ ante8tant of Claim.

RESPONDENT

Person againsthom a court order is sought.Provincial Court, the parties are called the applicant and the
respondent, but they are called the plaintiff and the defendant ukdenitheRelations Aeind theDivorce

Act.

SERVICE
The act of delivering a document (i.e. a summons) to a person.
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SPOUSE
The definition of spouse is changing underyefi®m recent court rulingsis wise to check the legislation
for any recent changes.

Divorce Act oO0ei t her wmfth@a araem mar rwioemh t o each ot her 6.

Family Relations Act ei t her a | egally married spouse or oOa ma
together as husband and wife for a period of not | e
within one year of separati@amesex partners are now viewed as common law spouses provided the marriage

like relationship lasts for at least two years and the application for relief is commenced withinf one year o
separatiof he def i nirte mtnd oif n eséxyabepsvha alss qualifies as asexspouse (see

s. 1 of thd=amily Relations Amtgading the definition of spouse).

Estate Administration Aainder s. 85, parties must have cohabited for two years AND the claimingsgtouse
have been maintained AND the two years must run immediately preceding the death or a person who is united to
another person by a marriage that, while not legal, is valid at common law.

Wills Variation Acthe definition includes:

a) a person who isnited to another person by a marriage that, although not a legal marriage, is valid by
common law, or,

b) a person who has lived and cohabited with another person, for a period of at least two years immediately
before the ot her pligerredatonship, indudir b marrddgenelatianship debgni a g e
persons of the same gender.

SUBSTITUTED SERVICE

When an applicant, for a good reason, cannot serve the respondent/defendant personally because that person
cannot be found, the court may makn order providing for service in some other way (i.e. by letter,
advertisement, or service on a relative).

WRIT OF SUMMONS AND STATEMENT OF CLAIM

Documents that must be filed to commence most formal proceedingSiupreme Court, for divorce and
corollary relief.
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